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The National Association of College and University Attorneys is a nonprofit organization formed 
to serve the needs of attorneys representing institutions of postsecondary education. Institutions 
designate a primary attorney representative and additional attorney representatives to work with 
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understanding and coping with developments in higher education law. NACUA works through at- 
torney representatives of member institutions to facilitate the exchange of legal information among 
institutions of postsecondary education. These attorneys are the central point of NACUA’s focus 
for service and activities because they are most closely concerned with day-to-day legal matters. 
NACUA maintains an office in Washington, D.C., which collects, reviews and disseminates infor- 
mation relating to all aspects of law concerning postsecondary education, including governmental 
developments having significant legal implications. 

In addition to providing direct assistance to member attorneys (whether house counsel, attorneys 
in private practice, or attorneys general), NACUA also works closely with other higher education 
associations to provide general legal information and assistance. 

When situations arise of immediate interest to university attorneys, NACUA alerts primary 


representatives, outlining new developments and suggesting courses of action which should be 
considered. 
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Introduction Laura F. Rothstein 403 


The Introduction explains why issues relating to seriously ill newborns 
and other difficult ethical questions are likely to arise in a university 
hospital context and why, therefore, it is particularly important for careful 
consideration to be given to establishing such committees. 


Recent Governmental Action Regarding the Treatment 


of Seriously Ill Newborns Stephan E. Lawton, 
Elizabeth B. Carder, and Anne W. Weisman 


This Article discusses the legislative, judicial, and administrative activ- 
ity that has resulted from the questions raised about the treatment of 
critically ill newborns. 

Specific developments discussed include the Indiana Baby Doe case, 
the March 1983 ‘‘Baby Doe II Rule’’ and its subsequent invalidation, the 
Baby Jane Doe lawsuit, and the most recent Congressional activity relating 
to amendments of the Child Abuse Prevention and Treatment Act. 


Legal Perspectives on Institutional Ethics Committees 
Alexander Morgan Capron 


This Article, which is adapted from a presentation made in West Virginia 
at a Statewide Conference on Hospital Ethics Committees, explores the 
relationship of the law to ethics committees by examining both the law 
and ethics committees and the law of ethics committees. Included in the 
discussion are the legal context and legal impetus for ethics committees. 
The categories and roles of members, the appointment and removal of 
committee members, power of members, timing of committee action, 
responsibility and liability, and issues about records of committee action 
are also explored. 


American Academy of Pediatrics—Guidelines for Infant 
Bioethics Committees 
The Guidelines, adopted in 1984, are presented not as a recommended 
set of guidelines, but as an example of the points to be considered in 
adopting and implementing Hospital Infant Bioethics Committees. 
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Should students be entitled to fee refunds when they disagree with the 
activities their fees support? This Article examines both the legal and 
ethical considerations surrounding student fee refunds, and concludes 
with a discussion of the educational institution’s ethical obligation to 
provide a forum for conflicting viewpoints. 











THE TREATMENT OF SERIOUSLY 
ILL NEWBORNS: THE IMPLICATIONS 
FOR UNIVERSITY HOSPITALS 


LAURA F. ROTHSTEIN* 


INTRODUCTION 


Because of the nature of teaching hospitals, they are the medical 
institutions most likely to become involved in controversies surrounding 
new medical practices and new decisions resulting from changing 
technology. Barney Clark’s artificial heart was implanted in a teaching 
hospital, Baby Fae’s baboon heart was transplanted in a teaching hospital,” 
and the issue of whether surgery should be required for Baby Jane Doe 
arose in a teaching hospital. 

A large percentage of teaching hospitals participate in a university 
or college educational program.* Because complex questions of law, 
medicine, and ethics are likely to arise in the teaching hospital context, 
and because university related teaching hospitals will be required to 
address and resolve these questions, college and university counsel should 
familiarize themselves with the kinds of questions that are currently being 
debated. They should anticipate issues that will become more critical as 
technology changes.® 

The following two articles, Recent Governmental Action Regarding 
The Treatment of Seriously II] Newborns, by Stephan E. Lawton, Elizabeth 
B. Carder, and Anne W. Weismané and Legal Perspectives on Institutional 


Ethics Committee, by Alexander M. Capron’ relate primarily to the issue 
that arose in the Baby Jane Doe case*—the withholding of treatment from 


* Professor of Law, West Virginia University; B.A., 1971, University of Kansas; J.D., 
1974, Georgetown University; Member Pennsylvania and Ohio Bars. Author of RIGHTS 
OF PHYSICALLY HANDICAPPED PERSONS (Shepard’s/McGraw-Hill 1984). 

1 University of Utah (December, 1982). 

2 Loma Linda Hospital, Loma Linda, California (fall, 1984). 

3 State University of New York at Stony Brook (fall, 1983). 

4 The Council of Teaching Hospitals of the Association of American Medical Col- 
leges includes 420 teaching hospitals. Requirements for membership include an affilia- 
tion relationship with a medical school and active participation in graduate and 
undergraduate medical educat‘sn. Association of American Medical Colleges, A Descrip- 
tion of Teaching Hospital Characteristics at 1 (December, 1982). 

5 Technology has had implications for numerous issues such as abortion, in vitro 
fertilization, comatose patients, and research on human subjects. 

6 11 J. CoLt. & U.L. 405 (1985). 

7 11 J. Cou. & U.L. 417 (1985). 

8 This reference is to the case that arose in the fall of 1983 in New York, and 
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critically ill newborns. The first article details the judicial/legislative/ 
regulatory developments surrounding this widely publicized case. 

The Article discusses the as yet unsettled debate over the authority 
for resolving these issues under section 504 of the Rehabilitation Act.® 
It also discusses the Child Abuse Prevention and Treatment Act?® as a 
mechanism for making decisions about treatment of newborns. Regula- 
tions under both statutes involve recommendations of committees to be 
involved in the resolution of these difficult questions. The second article 
discusses some of the major legal issues surrounding the establishment 
of these committees. While infant bioethics committees are not mandated 
under any federal law as yet, medical institutions are likely to begin 
forming such committees as a means of anticipating these difficult issues 
in response to the public interest surrounding the Baby Jane Doe case. 
The advance planning (or preventive lawyering) in this arena is commen- 
dable. It is essential, however, that it be recognized that there are many 
potential problems in the establishment of such committees. The involve- 
ment of similar hospital committees in other issues can provide some 
valuable lessons, but it must be recognized that models for other commit- 
tees are not necessarily appropriate for infant bioethics committees in all 
respects. 

What is important to recognize from the following articles is that while 
it is a positive trend to provide a forum and procedure to address ques- 
tions of treatment for seriously ill newborns, colleges and universities, 
and indeed all hospitals, would do well to evaluate carefully the struc- 
ture, authority, and procedures of such committees. It is suggested that 
implementation of an infant bioethics committee occur only after careful 
consideration of the current recommended guidelines! and the assess- 
ment of factors relevant to the specific hospital involved. 

It is hoped that the reader will also take what is learned from the 
articles on this specific legal/medical/ethical issue and apply it to an 
appropriate extent to other complex questions currently being debated or 
that may arise in the future. 





which is sometimes referred to as the ‘‘Baby Jane Doe’’ case. A previous controversial 
case occurring in Indiana is also referred to as a ‘‘Baby Doe’’ case. The facts of both 
cases are discussed infra at 405-406. 

9 29 U.S.C. § 794 (1982). 

10 1984 Amendments to the Child Abuse Prevention and Treatment Act, P.L. 98-457 
(1984). 

11 The American Academy of Pediatrics Guidelines for Infant Bioethics Committees 
(adopted April, 1984) are included in this issue for reference purposes. See 11 J. COLL. 
& U.L. xxx (1985). The JouRNAL OF COLLEGE AND UNIvERsITy Law does not offer these as 
a recommendation in any way, and in fact urges caution in adopting these or any Guidelines 
or using them as a model. The AAP Guidelines are similar to, but more expansive than, 
the Department of Health and Human Services Infant Care Review Committees—Interim 
Model Guidelines. 49 Fed. Reg. 48170 (Dec. 10, 1984). 

12 Factors such as whether the hospital is in a rural or urban area may affect some 
committee functions such as frequency of meetings of committees, ability to respond on 
an emergency basis, and others. 








RECENT GOVERNMENTAL ACTION 
REGARDING THE TREATMENT OF 
SERIOUSLY ILL NEWBORNS 


STEPHAN E. LAWTON* 
ELIZABETH B. CARDER** 
ANNE W. WEISMAN*** 


I. INTRODUCTION 


Substantial public attention has recently focused on the care and treat- 
ment of critically ill infants. In addition to the on-going medical and ethical 
debates on these issues, the legal developments in the past two years have 
progressed with unprecedented speed. At the federal level there has been 
judicial, regulatory, and legislative activity. Three federal lawsuits have 
been filed, two administrative rules have been promulgated and struck 
down, and legislation concerning the subject has been enacted by Con- 
gress. Much of this activity is already making a marked impact on decision- 
making concerning disabled infants. 


Il. INDIANA BaBy DOE CASE 


If a starting point for the widespread public debate could be iden- 
tified, it would be the so-called ‘‘Baby Doe’’ case in Bloomington, Indiana 
in the spring of 1982.1 On April 9, 1982, a child born in Bloomington 
Hospital was diagnosed tentatively as having Down’s Syndrome and a 
tracheo-esophageal fistula, an abnormal connection between the trachea 
and esophagus which prevents normal eating, but which is surgically cor- 
rectable. The child’s parents signed a statement in effect indicating their 
desire that surgery to correct the tracheo-esophageal fistula not be per- 
formed. The attorney for the hospital contacted the county circuit court 
and arrangements were made for a hearing at the hospital on April 10, 





* Partner, Pierson, Ball & Dowd, Washington, D.C.; B.A., 1964, University of 
Oklahoma; J.D., 1967, George Washington University. Pierson, Ball & Dowd represented 
the American Academy of Pediatrics throughout the ‘‘Baby Doe’”’ controversy. 

** Associate, Pierson, Ball & Dowd, Washington, D.C.; B.A., 1975, Brown Univer- 
sity; J.D., 1978, College of William & Mary. 
*** Associate, Pierson, Ball & Dowd, Washington, D.C.; B.A., 1977, Williams Col- 
lege; J.D., 1982, Harvard University. 
+ American Academy of Pediatrics v. Heckler, 561 F. Supp. 395, 397 (D.D.C. 1983). 
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1982. The hospital made no representation concerning the appropriate 
course of treatment for the child. Several physicians who testified indicated 
their belief that the child should be transferred to another hospital and 
should undergo corrective surgery. Following the hearing, the court 
accepted the contention of the parents and their attending physician that 
a ‘‘minimally acceptable quality of life’’ was never present in a child with 
Down’s Syndrome.? The court determined that the parents, ‘‘having been 
fully informed of the opinions of two sets of physicians, have the right 
to choose a medically recommended course of treatment for their child 
in the present circumstances’’ and ordered Bloomington Hospital ‘‘to allow 
the treatment prescribed’’ by the mother’s obstetrician ‘‘as directed by 
the natural parents.’’? On April 15, 1982, after further legal efforts by others 
on behalf of Baby Doe were unsuccessful, the child died.+ 


Ill. REGULATORY ACTION: “‘BABy DoE I RULE’’ (MARCH 1983) 


On April 30, 1982, the President, responding primarily to public con- 
cern over the death of Baby Doe, directed a memorandum to the Attorney 
General and the Secretary of the Department of Health and Human Ser- 
vices (DHHS) concerning the enforcement of federal laws designed to pro- 
hibit discrimination against handicapped persons. On May 18, 1982, the 
DHHS issued a ‘‘Notice to Health Care Providers’ who receive federal 
funding reminding them of the provisions of section 504 of the Rehabilita- 
tion Act of 19735 and setting forth the position of the DHHS that section 
504 makes it unlawful to withhold nutritional sustenance or necessary 
medical treatment from handicapped infants.® 

On March 7, 1983, the DHHS promulgated an ‘“‘interim final rule,’’ 
to become effective on March 22, concerning nondiscrimination on the 
basis of handicap under section 504.” The regulation required health care 
facilities receiving federal financial assistance to post conspicuously 
throughout the hospital, in each delivery ward, maternity ward, pediatric 
ward, nursery, and intensive care nursery, a notice stating: ‘‘Discriminatory 





2 In re Infant Doe, No. GU8204-004A, slip op. at 2 (Monroe County Cir., Apr. 12, 
1982) (declaratory judgment), cert. denied sub nom. Doe v. Bloomington Hospital, 104 
S. Ct. 394 (1983). 

3 Id. at 3. 

4 Baby’s Death Brings End to Court Battle, Evansville Courier, Apr. 16, 1982, at 
1, col. 3. 

5 29 U.S.C. § 794 (1973). Section 504 states in part: ‘‘No otherwise qualified handi- 
capped individual . . . shall, solely by reason of his handicap, be excluded from the 
participation in, be denied the benefits of, or be subjected to discrimination under any 
program or activity receiving federal financial assistance. . . .”’ 

® Discrimination Against The Handicapped by Withholding Treatment or Nourish- 
ment, Notice to Health Care Providers, 47 Fed. Reg. 26,027 (June 16, 1982) (notice issued 
May 18, 1982, applying 45 C.F.R. § 84 to health services for handicapped children). 


7 48 Fed. Reg. 9630 (1983) (to be codified at 45 C.F.R. § 84.61) (proposed Mar. 
7, 1983). 
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failure to feed and care for handicapped infants in this facility is prohibited 
by federal law.’’ The notice advised further that persons having knowledge 
that a handicapped infant is being discriminatorily denied food or 
customary medical care should contact a ‘‘Handicapped Infant Hotline’’ 
by means of a 24-hour toll-free telephone number listed on the sign.* No 
definition of ‘‘customary medical care’’ appeared in the rule. In addition, 
through the hotline, anyone—including passersby, disgruntled employees, 
and the like—could report suspicious hospital behavior to the government. 

On March 21, 1983, the day before the effective date of the interim 
final rule, a report entitled Deciding to Forego Life-Sustaining Treatment 
was issued by the President’s Commission for the Study of Ethical Problems 
in Medicine and Biomedical and Behavioral Research.? A chapter of the 
report discussed the treatment of seriously ill infants and newborns. The 
Commission’s report examined the actual medical practices involving 
critically ill newborns and, finding instances of seriously erroneous treat- 
ment decisions to be ‘‘very rare,’’ criticized the approach taken by the 
new rule.'° 

Despite this criticism, the DHHS proceeded to implement the rule, 
which took effect on March 22, 1983. Anonymous calls to the DHHS 
hotline soon triggered nonmedical teams, designated by the DHHS as 
‘‘Baby Doe Squads,’’ descending upon hospitals, interrupting on-going 
complex medical care of infants, and diverting the attention of physicians 
and nurses involved in that care.’ In at least one case, parents who had 
read in the local newspaper of a DHHS investigation removed their child 
from the hospital before treatment could be completed because they feared 
that the hospital being investigated was somehow harming children. ‘2 In 
none of the investigations was a “‘section 504 violation’’ found. 


IV. AMERICAN ACADEMY OF PEDIATRICS V. HECKLER; 
““BaBY DoE I RULE”’ Is INVALIDATED (APRIL 1983) 


Soon after the ‘‘Baby Doe I Rule’’ was proposed, the American 
Academy of Pediatrics, along with the National Association of Children’s 





8 Id. at 9631. 

® President’s Commission for the Study of Ethical Problems in Medicine and 
Biomedical and Behavioral Research, Deciding to Forego Life-Sustaining Treatment (U.S. 
Government Printing Office, Washington, D.C. (1983)). 

10 Id. at 209. 

11 See, e.g., Affidavit of Norman B. Urmy submitted in American Academy of 
Pediatrics v. Heckler, 561 F. Supp. 395, as an attachment to Plaintiff NACHRI’s Memoran- 
dum of Law (filed April 7, 1983); See also, Fleischman & Murray, Ethics Committees 
for Infants Doe?, 13 Hastincs CENTER REP. 5-7 (1983). 

12 See, e.g., Affidavit of Paul M. Rosenberg submitted in American Academy of 
Pediatrics v. Heckler, 561 F. Supp. 395, as an attachment to the American Hospital Associa- 
tion’s Amicus Brief (filed April 7, 1983); See also Strain, The American Academy of 
Pediatrics Comments on the ‘‘Baby Doe II’’ Regulations, 309 NEw ENG. J. MED. 443, 444 
(Aug. 18, 1983). 

13 Krieger, ‘‘Baby Doe’’ Rule’s Successes Told, Am. Med. News, 1, 6 (Aug. 19, 1983). 
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Hospitals and Related Institutions (NACHRI) and Children’s Hospital 
National Medical Center, filed a lawsuit in federal court challenging the 
rule. On April 14, 1983, a few weeks after the rule took effect, it was 
struck down by Judge Gerhard Gesell of the United States District Court 
for the District of Columbia.'* Judge Gesell cited numerous failings in the 
rule, including the impossibility of hospitals and physicians meeting the 
nonexistent standard of ‘‘customary medical care,’’ and the unlikelihood 
that the DHHS investigations, which were based on questionable informa- 
tion from anonymous tipsters, would produce a higher quality of care for 
infants.15 Finding that the DHHS lacked a rational, factual basis for the 
rule and that it had failed to follow mandatory procedures for advance 
notice of and public comment on the rule, Judge Gesell concluded: ‘‘Only 
by preserving the democratic process of widespread notice and public com- 
ment can good intentions be tempered by wisdom and experience.’’*6 


V. RENEWED RULEMAKING: THE DHHS PROMULGATES 
**BaBy Dok II RULE’’ (FEBRUARY 1984) 


After the ‘‘Baby Doe I Rule’’ was invalidated by Judge Gesell, the 
DHHS published a new proposed rule in July 1983 and solicited public 
comment.” The proposed rule was virtually identical to the one stricken 
by Judge Gesell. 

The American Academy of Pediatrics submitted extensive comments 
on the proposed rule. The Academy stressed its opposition to the federal 
intervention contemplated by the rule and offered, instead, a proposal 
whereby hospitals would establish Infant Bioethical Review Committees 
as a condition of receiving federal funds.1* Such committees, consisting 
of physicians and nonphysicians alike, would assist parents and physi- 
cians in making difficult treatment decisions concerning seriously ill 
newborns. The committees would also recommend institutional policies 
concerning the withholding or withdrawal of medical or surgical treat- 
ment of infants and would serve as educational resources for hospital per- 
sonnel and families of seriously ill infants.19 

The final DHHS rule which emerged from the comment process was 
substantially different from the earlier versions and reflected serious con- 
sideration of the comments presented by the Academy and others. The 





‘4 American Academy of Pediatrics v. Heckler, 561 F. Supp. 395 (D.D.C. 1983). 

15 Id. at 399-400. 

16 Td. at 403. 

17 Nondiscrimination on the Basis of Handicap Relating to Health Care for Handi- 
capped Infants, 48 Fed. Reg. 30,846 (1983) (proposed rule modifying 45 C.F.R. § 84.61). 

18 ‘*A Proposal for an Ethics Committee,’’ (July 5, 1983) (submitted by the American 
Academy of Pediatrics in its comments to DHHS). The American Academy of Pediatrics 
Guidelines for Infant Bioethics Committees are reprinted herein. See 11 J. Cott. & U.L. 
xxx (1985). 

19 Id. See also 49 Fed. Reg. 48170 (Dec. 10, 1984) for Interim Model Guidelines 
for such committees under statutory authority. 
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new rule, the ‘“‘Baby Doe II Rule,’’ took effect on February 13, 1984.2° 

While the ‘‘Baby Doe II Rule’’ still employed the use of signs, they 
were reduced in size and needed only to be posted so as to be visible 
to those directly affected (i.e., the medical and nursing staff). The signs 
were entitled ‘‘Principles of Treatment of Disabled Infants’ and were no 
longer phrased so as to give rise to the presumption that the hospital had 
engaged in some past wrongdoing. In addition, the signs did not refer 
to the previously indefinable ‘‘customary medical care’’ standard.?1 

The second rule also focused on the use of individual hospital Infant 
Care Review Committees (ICRCs) virtually identical to those recommended 
by the Academy. While not mandating such committees, the new rule 
strongly encouraged their formation and set forth guidelines for their opera- 
tions. Under the new rule, ICRCs played a significant role in preventing 
direct involvement by federal investigators in medical treatment decisions 
involving seriously ill infants. 


VI. THE BABY JANE DoE LAWSUIT 


While the DHHS was in the process of preparing the final ‘‘Baby Doe 
II Rule,’’ an infant referred to as ‘‘Baby Jane Doe’’ became the focus of 
a controversy in the New York state and federal courts testing the scope 
of the DHHS’s regulatory authority in specific cases.?2 


Baby Jane Doe was born on October 11, 1983 in Port Jefferson, New 
York.23 She had multiple birth defects, including spina bifida (exposure 
of the spinal cord and membranes), microcephaly (an abnormally small 
head), and hydrocephalus (accumulation of fluid in the cranial vault). 
Immediately after birth, the baby was transferred to Stony Brook Univer- 
sity Hospital for dual surgery to correct her spina bifida and hydrocephalus. 
While the surgery was likely to prolong her life, it would not improve 
many 2f her disabling conditions, including severe mental retardation. 
After consulting with physicians, nurses, religious advisors, and others, 
the parents decided to forego the corrective surgery. Instead, the parents 
chose ‘‘conservative’’ medical treatment consisting of good nutrition, the 
administration of antibiotics, and the dressing of the baby’s exposed spinal 
sac.** 

Court proceedings surrounding Baby Jane Doe began on October 16, 
1983, when an attorney, who was unrelated to the baby and her family, 
brought an action in state court seeking the appointment of a guardian 
ad litem for the baby and an order directing the hospital to perform the 





20 49 Fed. Reg. 1622 (1984) (to be codified at 45 C.F.R. § 84). 

21 Id, at 1625. 

22 This account of the facts of the Baby Jane Doe case is taken from United States 
v. University Hospital, 729 F.2d 144 (2d Cir. 1984). 

23 Td. at 146. 

24 Id. at 146-47. 
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surgery. The court appointed a guardian and, after an evidentiary hear- 
ing, concluded that surgery was necessary and ordered that it be 
performed.?5 

The next day the state appellate court reversed the decision and 
dismissed the proceeding. The court found that the parents’ decision was 
based on responsible medical authority and was in the best interests of 
the infant. The court’s decision was affirmed by New York’s highest court, 
which held that the case should never have been permitted to go forward 
in the first place.?6 

While the state proceeding was still in progress, the federal govern- 
ment became involved in the controversy. The DHHS received a complaint 
from an unidentified ‘‘private citizen’’ that Baby Jane Doe was being 
discriminatorily denied medical treatment on the basis of her handicaps 
in violation of section 504 of the Rehabilitation Act. The DHHS obtained 
a copy of the state court record and forwarded it to the Surgeon General 
of the United States, who determined that immediate access to the baby’s 
current medical records was necessary before a judgment could be made 
about whether Baby Jane Doe’s care was ‘‘within the bounds of legitimate 
medical judgment, rather than based solely on a handicapping condition 
which is not a medical contraindication to surgical treatment.’’?”? The 
DHHS repeatedly requested that the hospital make these records available 
for inspection, citing as legal authority its investigatory powers under sec- 
tion 504. The hospital refused to honor the DHHS request.?® 

The government then brought a lawsuit in the United States District 
Court for the Eastern District of New York alleging that the hospital violated 
section 504 by refusing to allow the DHHS access to the medical records. 
The court held that the hospital did not have to disclose the medical 
records because it clearly had not discriminated against Baby Jane Doe 
by failing to perform the surgery.2° The court found that the hospital was 
willing to perform the surgery and that it did not do so only because the 
parents had refused to give consent, not because the hospital itself was 
discriminating against a handicapped person.*° 

The government appealed this decision. On February 23, 1984, the 
United States Court of Appeals for the Second Circuit affirmed the district 
court’s judgment in a broadly written opinion holding that section 504 
does not apply to treatment decisions involving seriously ill newborns.*1 
The DHHS would not, therefore, be able to gain access to Baby Jane Doe’s 





Id. at 147. 


Id. 
9 United States v. University Hospital, 575 F. Supp. 607, 614 (E.D.N.Y. 1983), aff'd, 
729 F.2d 144 (2d Cir. 1984). 
30 Td. at 614. 
31 University Hospital, 729 F.2d at 155. 
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medical records as part of an investigation conducted under the authority 
of section 504. The DHHS has declined to seek review of this case by 
the United States Supreme Court. 


VII. AMERICAN HospITAL Ass’N Vv. HECKLER: 
**BaBY Doe II RULE’’ Is INVALIDATED (JUNE 1984) 


The Second Circuit’s decision in the Baby Jane Doe case brought into 
question the legal status of the ‘‘Baby Doe II Rule.’’ The explicit legal 
basis for that rule was section 504 of the Rehabilitation Act. The Second 
Circuit held, however, that section 504 does not apply to treatment deci- 
sions involving disabled newborns. 

Several medical groups,-~including the American Medical Associa- 
tion, the American Hospital Association, and others brought a lawsuit 
challenging the ‘‘Baby Doe II Rule’’ on the theory that the Second Cir- 
cuit’s decision in the Baby Jane Doe case rendered the rule invalid. This 
lawsuit was filed on March 12, 1984 in the United States District Court 
for the Southern District of New York. On June 11, 1984, the plaintiffs 
obtained a nationwide injunction prohibiting the DHHS from implement- 
ing the ‘‘Baby Doe II Rule’’ and from undertaking any other actions to 
regulate treatment decisions involving seriously ill newborns.*? The district 
court held that the Baby Jane Doe decision establishes that the DHHS has 
no authority under section 504 to investigate or otherwise to regulate treat- 
ment decisions involving these infants. On December 27, 1984 the United 
States Court of Appeals for the Second Circuit affirmed the district court’s 
decision.33 Secretary Heckler may seek further review of the case by the 
United States Supreme Court. 


VIII. THE Grove City CASE: ANOTHER POTENTIAL LIMIT 
To ‘‘Basy DoE RULES’’ 


The Supreme Court’s February 28, 1984 decision in Grove City College 
v. Bell34 also has implications for the legal status of federal Baby Doe 
actions taken under the auspices of section 504. That case adopted a restric- 
tive interpretation of the federal financial assistance requirement which 
triggers section 504 and other federal antidiscrimination laws.*5 In Grove 
City the college accepted no direct federal assistance but enrolled student 
recipients of federal grants. The United States Department of Education 
concluded that because of these student grants the college was a ‘‘recipi- 
ent’’ of ‘‘federal financial assistance’’ for the purposes of the prohibitions 
on sex discrimination contained in Title IX of the Education Amendments 





32 American Hosp. Ass’n v. Heckler, 585 F. Supp. 541 (S.D.N.Y. 1984), aff'd, Nos. 
84-6211 and 84-6213 (2d Cir. Dec. 27, 1984). 

33 Td. 

34 104 S. Ct. 1211 (1984). 

35 Id. 
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of 1972. The college, however, refused to comply with the Department’s 
order to execute an Assurance of Compliance with Title IX’s non- 
discrimination provisions, and the Department entered an order terminat- 
ing assistance to the college and its students. The college and four of its 
students then sued the Secretary of Education challenging the Department’s 
action. 

The Supreme Court ruled six to three that Title IX does not apply 
to all programs at a recipient institution, but only to the particular pro- 
grams within the institution receiving federal aid. The provision of Title 
IX which was critical to the Court’s decision is section 901(a) which pro- 
hibits sex discrimination in ‘‘any education program or activity receiving 
federal financial assistance.’’** The majority read this language as trig- 
gering coverage under Title [X only for the particular programs or activities 
within the institution which receive federal funds rather than the institu- 
tion as a whole. 

The Grove City case is relevant to Baby Doe cases because section 
504 of the Rehabilitation Act of 19737 contains ‘‘program or activity’’ 
language almost identical to that of Title IX, the law at issue in Grove 
City. In the context of Baby Doe cases, Grove City could be read so that 
hospitals would only have to comply with federal nondiscrimination laws 
when treating infants who receive federal assistance or whose departments 
receive such assistance. The restrictive ruling of Grove City could thus 
be applied to limit further the enforcement of federal regulations, such 
as the Baby Doe rules, promulgated under section 504 which are triggered 
by the institution’s receipt of federal financial assistance. At present, 
however, such rules have no force or effect because the case of American 
Hospital Association v. Heckler** has established that the rules are beyond 
the scope of section 504, regardless of the issue of federal financial 
assistance. 

In the 1984 legislative session, Congress attempted to overrule the 
Grove City decision by proposing amendments to section 504 of the 
Rehabilitation Act of 1973 and Title IX of the Education Amendments 
of 1972.3° The proposed legislation would make clear that any “‘recipient’’ 





36 Education Amendments of 1972 § 901(a), 20 U.S.C. § 1681(a) (1982), provides, 
in pertinent part: ‘‘No person in the United States shall, on the basis of sex, be excluded 
from participation in, be denied the benefits of, or be subjected to discrimination under 
any education program or activity receiving financial assistance . . .”’ 

37 29 U.S.C. § 794 (1973); Cf. Education Amendments of 1972 § 901(a), 20 U.S.C. 
§ 1681(a) (1982). 

38 American Hosp. Ass’n v. Heckler, 585 F. Supp. 541 (S.D.N.Y. 1984). 

39 H.R. 5490, 98th Cong., 2d Sess. (1984); S. 2568, 98th Cong., 2d Sess. (1984). 
These amendments would affect Section 504 of the 1973 Rehabilitation Act as amended 
in 1978, 29 U.S.C. § 794 et. seq. (1973); Title IX of the Education Amendments of 1972, 
20 U.S.C. § 1681 et. seq. (1972); Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 


2000(d) et. seq. (1964); and The Age Discrimination Act of 1975, 42 U.S.C. § 6101 et. 
seq. (1975). 
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of federal aid, rather than any “‘program or activity’ receiving aid, would 
be required to conform to these nondiscrimination laws.*° The word 
“‘recipient”’ is designed to cover an entire institution as well as any public 
or private entity receiving federal aid.41 The House passed the amend- 
ments on June 26, 1984, but the Senate tabled the amendments indefinitely, 
despite the fact that they were initially cosponsored by sixty-three Senators. 


IX. HospiraL ETHics COMMITTEES 


The invalidation of the federal regulations pertaining to Baby Doe 
cases does not call into question the appropriateness or potential efficacy 
of hospital committees to address difficult issues surrounding the care 
of seriously ill newborns and other patients. Many health care organiza- 
tions support such committees and have instituted guidelines for their 
formation.*? The purposes of infant ethics committees include providing 
an educational resource for hospital personnel and families of seriously 
ill infants, recommending institutional guidelines and policies concern- 
ing ethical principles in the care of such infants, and offering consulta- 
tion and review on treatment decisions regarding critically ill infants, 
especially when the foregoing of life-sustaining treatment is being 
considered. 

While no law mandates the formation of these committees, the recently 
passed amendments to the Child Abuse Prevention and Treatment Act, 
Pub. L. 98-457 (1984) include a provision requiring the Secretary of the 
DHHS to publish model guidelines to encourage the establishment of such 
committees within health care facilities. The statute describes the pur- 
poses of these committees as follows: ‘‘educating hospital personnel and 
families of disabled infants with life-threatening conditions, recommend- 
ing institutional policies and guidelines concerning the withholding of 
medically indicated treatment from such infants . . . and offering counsel 
and review in cases involving disabled infants with life-threatening 
conditions.’’** On December 10, 1984, the Secretary published these model 
guidelines in interim form.*5 The period for public comment expires on 
February 8, 1985, after which the secretary has sixty days to publish fina! 
model guidelines. 

Since these committees are a relatively new phenomenon within the 
structure of a health care institution, a number of legal and organizational 
issues are raised in connection with their formation. These issues include 
how the committee should fit within the structure of the hospital; what 





40 130 Cong. Rec. S4588 (daily ed. April 12, 1984). 

41 Id. 

42 E.g., American Academy of Pediatrics: Guidelines for Infant Bioethics Commit- 
tees (April 1984), reprinted herein at 11 J. Cott. & U.L. 433 (1985). 

43 See infra notes 47-52 and accompanying text. 

44 H.R. 1904, 98th Cong., 2d Sess., 130 Cong. Rec. H9807 (daily ed. Sept. 19, 1984). 

45 49 Fed. Reg. 48170 (Dec. 10, 1984). 
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sort of control the hospital should have over the committee; whether the 
committee records are confidential and under what circumstances they 
may be obtained by others; what types of liability, if any, the committee 
members may face for their decisions; whether the committee members 
are insured and/or indemnified by the hospital for their actions; and how 
the committee members and hospital officials can fulfill their responsi- 
bilities under state law to see that certain treatment decisions are reported 
to designated governmental officials as possible instances of medical 
neglect. These and other issues relevant to infant ethics committees are 
the subject of the following article by Professor Alexander Capron.*® 


X. CONGRESSIONAL ACTIVITY REGARDING THE 
TREATMENT OF SERIOUSLY ILL INFANTS 


Legislation concerning the Baby Doe issue was recently passed by 
both houses of Congress and was signed into law by the President.*” This 
legislation was supported by the Academy and several other medical 
groups as well as disability and right-to-life groups. The legislation was 
enacted as part of the 1984 amendments to the Child Abuse Prevention 
and Treatment Act; it did not amend section 504 of the Rehabilition Act 
of 1973. 

The federal child abuse legislation, originally enacted in 1974, 
established a federal funding program to assist states and other entities 
in preventing and treating child abuse and neglect. Under regulations 
implementing the Act, the terms ‘‘child abuse and neglect’’ are defined 
to include, among other things, the failure to provide ‘‘adequate medical 
care’’ for a child.** Under this legislation, it is up to the states, rather 
than the federal government, to implement programs and procedures 
addressing the problems of child abuse and neglect, including instances 
of medical neglect. 

The recent amendments to this legislation which concern Baby Doe 
cases similarly focus on state child abuse agencies, rather than on the 
federal government, as the authorities capable of investigating Baby Doe 
complaints. The amendments require states to have in place procedures 
for health care facilities to notify the state authorities of suspected instances 
of withholding medically indicated treatment from disabled infants. States 





46 11 J. Cout & U.L. 417 (1985). See also R. Hall, Hospital Committee Proceedings 
and Reports: Their Legal Status (1975); President’s Comm'n for the Study of Ethical Prob- 
lems in Medicine & Biomedical & Behavioral Research, Deciding to Forego Life-Sustaining 
Treatment (1983); Annas, Refusing Treatment for Incompetent Patients, N.Y. St. J. Med. 
(April 1980); Cranford & Doudera, The Emergence of Institutional Ethics Committees, Law, 
Med. & Health Care (February 1984); Meyers, Nontreatment of Deformed or Defective 
Newborn, Medico-Legal Implications of Death and Dying 433-68 (1981); Robertson, The 
Law of Institutional Review Boards, 26 U.C.L.A. L. Rev. 484 (1978). 

47 1984 Amendments to the Child Abuse Prevention and Treatment Act, Pub. L. 
98-457 (1984). 

48 45 C.F.R. § 1340(d). 
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would also be required to have in place procedures for consulting with 
individuals designated by health care facilities in such cases and, if 
necessary, for pursuing legal remedies to protect the infants. Each of these 
measures is triggered only by cases of ‘‘withholding of medically indicated 
treatment,’’ a phrase which is defined as follows: 


. .. the failure to respond to the infant’s life-threatening conditions by pro- 
viding treatment (including appropriate nutrition, hydration, and medica- 
tion) which, in the treating physician’s or physicians’ reasonable medical 
judgment, will be most likely to be effective in ameliorating or correcting 
all such conditions, except that the term does not include the failure to pro- 
vide treatment (other than appropriate nutrition, hydration, or medication) 
to an infant when, in the treating physician’s or physicians’ reasonable 
medical judgment, (A) the infant is chronically and irreversibly comatose; 
(B) the provision of such treatment would (i) merely prolong dying, (ii) not 
be effective in ameliorating or correcting all of the infant’s life-threatening 
conditions, or (iii) otherwise be futile in terms of the survival of the infant; 
or (C) the provision of such treatment would be virtually futile in terms of 
the survival of the infant and the treatment itself under such circumstances 
would be inhumane.*? 


The Senate sponsors of the measure (Cranston, Denton, Dodd, 
Kassenbaum, Hatch, and Nickles) noted in a joint explanatory statement 
that ‘‘reasonable medical judgment’’ refers to a medical judgment that 
would be made by a reasonably prudent physician who is knowledgeable 
about the case and the treatment possibilities with respect to the medical 
conditions involved.®*° The term ‘‘infant’’ is defined as an infant less than 
one year of age, although it may include older infants who have been 
continuously hospitalized since birth, who were born extremely 
prematurely, or who have long-term disabilities.5‘ In addition, the joint 
statement explains that the use of the term ‘‘inhumane’’ in exception (C) 
is not intended to suggest that the consideration of the humaneness of 
a particular treatment is not legitimate in any other context; rather, the 
sponsors recognize that the issue of humaneness is an appropriate con- 
sideration in selecting among alternative treatments. 2 

Under the new amendments, the DHHS is required to publish regula- 
tions implementing the new requirements (as well as the guidelines for 
hospital ethics committees discussed, supra) and to provide tecknical 
assistance to the states. The DHHS is not, however, authorized to 
investigate or take other action on individual Baby Doe cases such as was 
contemplated by the earlier Baby Doe rules. Final regulations are to be 
published under the new legislation by April, 1985.53 





49 See n.47, supra. 

50 See Joint Explanatory Statement by Principal Sponsors of Compromise Amend- 
ment Regarding Services and Treatment for Disabled Infants, 130 Cong. Rec. $9,319 (daily 
ed. July 26, 1984). 

51 Id. 

52 Id. 


53 Proposed Rules and Interim Model Guidelines can be found at 49 Fed. Reg. 48160 
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XI. CONCLUSION 


The future of federal and state Baby Doe requirements is still unclear. 
The federal Baby Doe rules, which require signs to be posted in hospitals 
and authorize on-site federal investigations, have been declared invalid 
and unenforceable. Supreme Court review may be sought, however, in 
American Hospital Association v. Heckler;54 so there may be further 
developments regarding direct federal involvement in these cases. In the 
meantime, Congress has enacted provisions pertaining to the treatment 
of seriously ill newborns. The DHHS will promulgate final regulations 
pursuant to these measures and the states will implement the required 
programs and procedures. The exact contours of the DHHS regulations 
and state measures have yet to be seen. 





and 48170 (Dec. 10, 1984). 
54 American Hosp. Ass’n v. Heckler, 585 F. Supp. 541 (S.D.N.Y. 1984), aff’d, Nos. 
84-6211 and 84-6213 (2d Cir. Dec. 27, 1984). 








LEGAL PERSPECTIVES ON 
INSTITUTIONAL ETHICS 
COMMITTEES 


ALEXANDER MORGAN CAPRON* 


There are several ways to gain a legal perspective on the subject of 
hospital or, more generally, institutional ethics committees. I intend to 
pursue two of them: first by looking at the law and ethics committees, 
and then by turning to the law of ethics committees. 


I. THE LAw AND ETHICS COMMITTEES 


To understand something about the relationship of the law to ethics 
committees, one might well begin by examining the context in which at- 
tention to ethics committees arises. After exploring this context—or, one 
might say, the legal need for committees—I will examine the specific legal 
impetus for the current interest in ethics committees. 


A. The Legal Context of Ethics Committees 


Plainly, ethical questions are not new to medical practice or to health 
care institutions. Moreover, for some years already, institutions have turned 
to special committees for aid in setting ethical standards and in resolving 
problems as they arise. In fact, while the President’s Commission, as part 
of its study on Deciding to Forego Life-Sustaining Care, found that only 
1 percent of all hospitals in the United States—and only 4.3 percent of 
those with 200 or more beds—reported having ethics committees,’ a much 
larger percent of Catholic hospitals have long had committees charged 
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with considering ethical matters.2 These groups have usually concerned 
themselves with questions that are of particular interest to these religious 
institutions, such as whether it is permissible for non-Catholic physicians 
practicing in the hospital to perform sterilizations, and so forth. 

When the term “‘hospital ethics committee’’ is used today, however, 
it has a different meaning. The present concern arises from a realization 
that an increasing number of hard choices are occurring in the care of 
very sick and dying patients, from the newborn nursery to the geriatric 
nursing home. The hope is that we will find some means of making those 
choices that better protects all the interests at stake, particularly those 
of vulnerable patients. 

The interests involved in these choices might seem a more appropriate 
topic for philosophers and physicians, but I do not believe that a discus- 
sion of law would be fruitful without also attending to the value ques- 
tions involved. The reason that this area of medical care has become so 
complex is that there is no simple way to resolve the tension between 
several ethical precepts—respect for personal autonomy and protection 
of human life—which are fundamental in our society and important for 
lawmakers and interpreters.* Moreover, given the many different people 
whose interests are implicated in any particular decision about life- 
sustaining treatment, it often requires a three-dimensional matrix, and not 
a mere two-dimensional grid, just to describe the interrelationship of even 
the autonomy and life-protection values, to say nothing of the other values 
implicated, which involve familial solidarity, professional goals, and in- 
stitutional integrity and solvency. Thus, the legal context of ethics commit- 
tees today must include a recognition that no simple formula can be 
substituted for the process of choice, and that any individual or group 
participating in that process has to be able to respond appropriately to 
ambiguity and conflict. 

A decade ago, the intensive care unit—with its ability to prolong func- 
tioning in comatose patients who were dependent on the respirator— 
surfaced in public consciousness as the locus of some very difficult ethical 
questions. Some of those issues were resolved as society came to accept 
the conclusion at which medicine had already arrived, namely that cer- 
tain patients—those lacking all functions of the entire brain, including 


the brain stem—vwere dead and could therefore be removed from respirator 
support.* 





2 Kalchbrenner, Kelly & McCarthy, Ethics Committees and Ethicists in Catholic 
Hospitals, 64 Hosprrat Procress 47 (Sept. 1983). 

3 See generally Cantor, A Patient’s Decision to Decline Life-Saving Medical Treat- 
ment: Bodily Integrity Versus the Preservation of Life, 26 Rutcers L. REv. 228 (1973). 

4 See PRESIDENT’S COMMISSION FOR THE STUDY OF ETHICAL PROBLEMS OF MEDICINE AND 
BIOMEDICAL AND BEHAVIORAL RESERACH, DEFINING DEATH: A REPORT ON THE MEDICAL, LEGAL AND 
ETHICAL ISSUES IN THE DETERMINATION OF DEATH (1981). 
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Yet the adoption of statutes incorporating a modern ‘‘definition’’ of 
death resolved only the easiest cases—those of bodies that could be main- 
tained on a respirator for just a brief period even with the most intensive 
support. This left the more difficult cases, in which medical intervention 
could keep a patient just short of death for an indefinite period—with 
no real prospect of ever recovering. Such cases raised a host of issues. 
The law has done a fairly adequate job of addressing a few of these issues, 
principally those that call for a procedural response. For example, cases 
and statutes have made it possible for people to determine who will act 
as their surrogates if they become incapable of deciding about their own 
medical care;> the law has also clarified what should happen when an 
incompetent patient has not appointed someone to act on his or her behalf.® 

On substantive issues, however, the law has been—and in my view 
is likely to go on being—less helpful. Of course, some of the most impor- 
tant issues remaining are capable of being addressed in procedural terms. 
Thus, in response to the question ‘‘what objectives should a surrogate 
seek in making decisions about an incompetent patient’s medical care?’’, 
the courts have replied that when a formerly competent patient’s wishes 
are known, the surrogate should apply a “‘substitute judgment” standard, 
under which the surrogate would be guided generally by the patient’s 
values and preferences and specifically by any explicit instructions from 
the patient about the types of care he or she wanted or rejected, in the 
context of various possible treatment outcomes; when the patient’s 
preferences are unknown or unknowable (as with a child or some retarded 
adults), the surrogate should use the more objective ‘‘best interests’’ 
standard.’ 

Nonetheless, certain more basic questions about what care is required, 
and which interventions may be foregone, have not been resolved. The 
Quinlan case confronted that issue, but in the end did not fully resolve 
it.*, Joseph Quinlan had petitioned to be appointed his comatose daughter’s 
guardian for the purpose of consenting to the withdrawal of all treatment. 
By the time the New Jersey Supreme Court granted permission, the focus 
had shifted to removal of the respirator, on the assumption (not shared 
by some of the consulting neurologists) that this would lead to Karen’s 





5 See, e.g., DECIDING TO FOREGO TREATMENT, supra note 1, at 389-437 (setting forth 
state statutes and proposals on ‘‘durable power of attorney’’ and other means of appointing 
proxy-decisionmakers). 

6 See, e.g., In re Quinlan, 70 N.J. 10, 355 A.2d 647, cert. denied, 429 U.S. 922 (1976); 
In re Storar, 52 N.Y.2d 363, 438 N.Y.S.2d 266, 420 N.E.2d 64 (1981); cert. denied, 454 
U.S. 858 (1981). 

7 In re Conroy, No. A-108, Sept. Term 1983, Slip. op. at 47-50 (N.J., Jan. 17, 1985) 
(establishing two best interests tests: ‘‘limited-objective,”” when there is trustworthy evidence 
of a patient’s wishes, albeit not enough to meet the standards for ‘‘substitute judgment,”’ 
and ‘‘pure-objective,’’ which requires greater evidence of burdens to the patient because 
there is no trustworthy evidence of the patient’s wishes). 

8 In re Quinlan, 70 N.J. at 55, 355 A.2d at 671. 
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death. Now, however, when asked whether he would tell the physicians 
to remove the tubes that have supplied Karen with food for the past nine 
years, Mr. Quinlan replies with a simple, almost shocked reaction that 
that is her nourishment. 

It is precisely this issue of artificial feeding that illustrates both the 
moral and human perplexity of the choices involved and the need for new 
processes and devices to aid in the making of these choices. Recently, 
in reviewing treatment decisions about seriously ill patients, appellate 
courts in California and Massachusetts and the New Jersey Supreme Court 
ruled that artificial feeding may be classified as a medical procedure (rather 
than always as ordinary care that should be provided to patients) and as 
such may be withdrawn when the burdens it imposes (especially for in- 
curable, unconscious patients) outweigh its benefits. 

The first two intermediate state appellate courts that addressed this 
issue had initially reached opposite results. In quashing the murder in- 
dictment of Drs. Neil Barber and Robert Nejdl for having ordered the 
withdrawal of the lines that supplied food and water to a patient who 
had been comatose for five days after surgery, a California Court of Ap- 
peals held that the artificial provision of nutrition should be treated like 
any other form of medical treatment.® Hence, the court held, when the 
benefits it provides for the patient are not proportionate to the burdens 
imposed, artificial feeding may be withdrawn on the instructions of the 
patient’s surrogate decisionmakers (in this case, the wife and children 
of Clarence Herbert). 

The second opinion in 1983 was issued by the Appellate Division 
of the New Jersey Supreme Court. It reversed an order permitting the 
removal of a nasogastric tube from an 84-year-old patient, Claire Conroy.?° 
Suffering from severe organic brain syndrome, gangrene, arteriosclerotic 
heart disease, hypertension, diabetes mellitus, necrotic decubitus ulcers, 
and urinary tract infection, she lay in a fetal position, moaning but unable 
to speak, and weighing less than 50 pounds. The appellate court’s con- 
clusion that feeding remains obligatory for patients who are short of per- 
manent unconsciousness was reversed in January 1985. The state’s highest 
court held that there is no valid distinction between stopping treatment 
and not starting it and that when an existing treatment, including artificial 
feeding is declined by a patient or, in the case of an imcompetent patient, 
is too burdensome and not curative, it may be withdrawn." 

In the meantime, in June 1984, the Massachusetts Appeals Court 
issued an opinion in the third case,!2 on which the Supreme Judicial Court 





® Barber v. Superior Court, 147 Cal. App. 3d 1006, 1016, 195 Cal. Rptr. 484, 490 (1983). 

10 In re Conroy, 190 N.J. Super. 453, 464 A.2d 303 (App. Div.), cert. granted, 95 N.J. 
195, 470 A.2d 418 (1983). 

1 In re Conroy, No. A-108, Sept. Term 1983, Slip op. (N.J., Jan. 17, 1985). 

12 In re Hier, 18 Mass. App. Ct. 200, 464 N.E.2d 959 (1984). 
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had declined to take further action, that goes even further than the Barber 
case in California in authorizing the removal of artificial nutrition. Like 
the New Jersey decision in Conroy, the case arose in the context of a peti- 
tion for advance determination of the right course of a guardian to follow, 
rather than after-the-fact in a criminal prosecution, and the patient was 
severely confused but not comatose. The Massachusetts physicians (like 
those caring for the patient in the California case) took the position that 
further artificial feeding was inappropriate; this serves as a reminder that 
court proceedings—which rest on the expectation of true adversariness— 
may not function well in the context of some institution decisions about 
death-and-dying. Moreover, another factor in the legal background of ethics 
committees emerged in the Massachusetts case: it involved the appoint- 
ment of a stranger-guardian rather than a familiar-guardian (such as Mr. 
Herbert’s family or Miss Conroy’s nephew, Thomas Whittemore). Thus, 
the guardian and the court were faced with the task of discerning what 
was best for the 92-year-old patient with severe mental illness, without 
the benefit of long acquaintance or a reliable expression of her personal 
views while still competent. 

At the time of the Massachusetts litigation, the patient, Mary Hier, 
had had a gastrostomy tube surgically implanted in her abdomen for ten 
years because she was unable to ingest food orally. Over that time she 
had repeatedly pulled out the tube. Sometimes it could be reinserted 
through the old entrance hole (or stoma); other times, open abdominal 
surgery was needed to insert it anew. Her current admission to the hospital 
arose when the physician at her nursing home was unable to reinsert the 
tube through the stoma after she pulled it out several times in the prior 
week. She was sustained through intravenous feeding, which is useful 
only for a limited time and ‘‘mainly for hydration rather than as a source 
of an adequate and balanced diet.’’*% 

The physicians (and, in turn, the guardian and the judge) considered 
six ways of feeding Mrs. Hier, but concluded that only surgery to reinsert 
the gastrostomy tube was feasible. Although such an operation is routinely 
successful, with less than 5% mortality, in Mrs. Hier’s case the court found 
the complications ‘‘considerable,’’ the chance of success ‘‘somewhat ques- 
tionable,’’ and the risk of mortality ‘‘somewhat higher’’ (perhaps 20 per- 
cent or more),’* so that most of her physicians were against it. 

The trial court had found that Mrs. Hier would forego the surgery 
if she were competent to choose. The basis for this conclusion seems highly 
problematic because it was based on the ‘‘substituted judgment’’ stan- 
dard, although most courts and commentators would limit that standard 
to situations when a patient’s competent wishes can be ascertained. Plain- 
ly, in this case, such a determination was not possible because Mrs. Hier 
had been a highly confused mental patient for many years. The people 
trying to decide for Mary Hier were at least in a better position than those 





13 Id. at 203, 464 N.E.2d at 961. 
14 Td. at 204, 464 N.E.2d at 962. 








422 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 4 


who had earlier been faced with the question whether to put Joseph 
Saikewicz, a sixty-seven-year-old mentally retarded resident of a state in- 
stitution through a course of cancer chemotherapy.*5 In Mrs. Heir’s case, 
her reaction to the feeding tubes was known, while for Joseph Saikewicz, 
it was hypothetical. 

These three cases, on the cutting edge of life-and-death decisionmak- 
ing in health care institutions, are important in the present context as 
reminders of three things. The cases illustrate just how difficult the deci- 
sions that have to be made are, especially when they concern the care 
of elderly and demented patients without immediate relatives or other 
surrogate decisionmakers who are certain about their views on life- 
prolonging treatment. Second, as stated by all the courts, these are deci- 
sions that should not—and cannot feasibly—become matters for routine 
judicial involvement; indeed, the delays and vagaries in these decisions 
shows how problematic it would be to rely primarily on the courts to decide 
about treatment terminations. And thus, third, the cases show the need 
for means closer to the actual locus of decisionmaking within the institu- 
tion if the quality and appropriateness of the decisions are to be improved. 


B. The Legal Impetus for Ethics Committees 


Treatment situations (and their legal fall-out) of the type just described 
provide the legal context of institutional ethics committees. I turn now 
to the second aspect of the law and ethics committees—namely, the legal 
impetus for these committees. 

The first explicit legal push toward the adoption of ethics commit- 
tees came eight years ago in the Quinlan decision. Drawing on a very 
sketchy idea in a law review article by a physician,’* the New Jersey 
Supreme Court stated that treatment could be withdrawn from Karen 
Quinlan, and other patients in comparable condition, if that was the wish 
of the guardian, acting on the advice of the treating physician that there 
was ‘‘nc reasonable possibility of [the patient] ever emerging .. . toa 
cognitive, sapient state,’’*” provided that a ‘‘hospital ethics committee”’ 
concurred with this conclusion. Although it prescribed that the commit- 
tee should be multidisciplinary, the court actually assigned it only the 
medical function of confirming Karen Quinlan’s prognosis. Most com- 
mentators have concluded that the court was confused in creating a ‘‘prog- 
nosis committee’’ with nonmedical members.'* It may be that, having 
itself performed the extra-medical task of weighing the propriety of Mr. 





15 Superintendent of Belchertown v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977). 

16 Tell, The Physician’s Dilemma—A Doctor’s View: What the Law Should Be, 27 
BAYLOR L. REv. 6 (1975). 

17 In re Quinlan, 70 N.J. 10, 55, 355 A.2d 647, 671-72 (1976). 

18 See, e.g., Annas Reconciling Quinlan and Saikewicz: Decision Making for the Ter- 
minally Il] Incompetent, 4 Am. J.L. & MED. 367, 378-79 (1979). 
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Quinlan’s request, the court found that the only remaining task in the 
particular case before it was to confirm Miss Quinlan’s current prognosis, 
while firmly intending in future cases for multidisciplinary ethics com- 
mittees to take on ‘‘multidisciplinary’’ sorts of tasks, not limited to 
prognosis.'® At the least, one can say that having given dramatic legal 
impetus to the notion of ethics committees, the New Jersey Supreme Court 
also created a good deal of confusion about the appropriate scope of ac- 
tivities for such committees. 

Although seminal, the Quinlan decision actually did not start a band- 
wagon rolling for ethics committees; there was no rush to start the com- 
mittees between 1976 and 1983. Indeed, several courts, such as those in 
Massachusetts? and Washington,?! explicitly disapproved of 
multidisciplinary ethics committees as part of the decision making pro- 
cess. A much more explicit impetus for hospitals to adopt ethics commit- 
tees came in the wake of the famous 1982 Indiana case of Infant Doe. 
In that case, the Indiana Supreme Court let stand a trial court decision 
permitting parents of a child with Down Syndrome to withhold the 
surgery the baby needed to correct an intestinal blockage. The criticism 
of that outcome led the federal government to issue a series of directives 
and regulations, under Section 504 of the 1973 Rehabilitation Act, that 
provided for means of investigating allegations of wrongful withholding 
of life-sustaining treatment to children born with handicaps.?? A hospital 
found to have acquiesced in such a decision by a guardian could have 
all its federal funding—including reimbursement for patients covered by 
Medicare—cut off. 

When the White House decided that the notices sent to hospitals in 
the wake of the Indiana decision were not suffi~’ nt to accomplish its ob- 
jectives, it ordered the Office of Civil Rights in the Department of Health 
and Human Services to issue explicit regulations in March 1983, which 
not only set forth the requirements about treatment but also established 
a 24-hour toll-free ‘‘hot line’’ on which complaints could be made, which 
would result in the dispatch of what came to be known as ‘‘Baby Doe 
squads’’ to review on-going treatment decisions in individual cases.?3 
Shortly after these ‘‘interim final regulations’ were issued, the American 
Academy of Pediatrics and other plaintiffs succeeded in having the United 
States District Court for the District of Columbia enjoin their enforcement, 
basically on the ground that the regulations had been issued without ade- 
quate notice and opportunity for comment, as specified by the Adminis- 
trative Procedure Act.?4 





19 T am indebted to Professor Alan J. Weisbard for this suggestion. 

° Superintendent of Belchertown v. Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977). 
21 In re Coyler, 99 Wash. 2d 114, 660 P.2d 738 (1983). 

22 47 Fed. Reg. 26027 (1982). 

23 48 Fed. Reg. 9630 (1983). 

4 American Academy of Pediatrics v. Heckler, 561 F. Supp. 395 (D.D.C. 1983). 
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Rather than trying to reverse this decision, the Department reissued 
the regulations and asked for comments, specifically drawing commen- 
tators’ attention to the recommendations of the President’s Commission 
in its report on Deciding to Forego Life-Sustaining Treatment.25 Among 
the recommendations in that report that drew particular attention was the 
Commission’s suggestion that institutional ethics committees would pro- 
vide better protection for patients’ interests than federal intervention or 
even routine judicial review, especially when a decision is made not to 
provide life-sustaining care to a seriously ill newborn. In its comments, 
the American Academy of Pediatrics recommended that the Baby Doe hot- 
line and squads be replaced by a requirement that the governing body 
of each hospital that provides care to children appoint an ‘‘infant bioethical 
review committee,’’ or join with other hospitals in establishing joint 
committees. 

In issuing its second, revised set of regulations at the beginning of 
1984,2° HHS retained the Baby Doe apparatus (despite the fact that an 
objective observer could easily conclude that the hot-line and squads have 
done more harm than good). But it also recommended that hospitals ap- 
point what it called ‘‘Infant Care Review Committees.’’ To encourage this 
step, HHS offered some carrots—and an apparent threatened stick for those 
who did not comply. The rules allowed hospitals with such a committee 
to list it on the notices posted in hospitals (before the phone numbers 
for the governmental agencies) as the first contact for complaints, and 
they also suggested that government investigators would pay greater 
deference to decisions that had been approved by such committees than 
those that had not. 

As a result of litigation that swirled around the care of another 
handicapped baby born in October 1983 on Long Island—known in court 
papers as ‘‘Baby Jane Doe’’—the continuing validity of the second set of 
Baby Doe regulations is also not in doubt. The United States Court of Ap- 
peals has ruled that the federal government’s request to see Baby Jane’s 
medical records is invalid because the regulations go beyond the scope 
of the 1973 Rehabilitation Act,?” and the AMA has launched a suit— 
successful thus far at the trial court level—to enjoin the enforcement of 
the regulations.2* Further controversy now attends the Child Abuse Act 
amendments and the regulations proposed thereunder, which are discussed 
elsewhere in this volume. 

Nevertheless, the whole process has brought ethics committees to the 
forefront of discussion of these difficult issues of life-and-death. Most 
notably, the idea of ethics committees is now endorsed by many leaders 





25 48 Fed. Reg. 30846 (1983). 

26 49 Fed. Reg. 1622 (1984). 

7 United States v. University Hosp., 729 F.2d 144 (2d Cir. 1984). 

28 American Hosp. Ass’n v. Heckler, 585 F. Supp. 541 (S.D.N.Y. 1984), aff’d, Nos. 
84-6211 and 84-6213 (2d Cir. Dec. 27, 1984). 








1985 INSTITUTIONAL ETHICS COMMITTEES 425 


in the medical community, in sharp contrast to the situation only a few 
years ago when the sentiment was strongly against such bodies.?° 


Il. THe Law OF Etuics COMMITTEES 


As I said at the «set, I want to explore a second legal perspective 
as well—namely, the law of ethics committees. As should already be ap- 
parent, there are no detailed legal regulations or court decisions that con- 
trol the operation of such bodies. The roles and functions of such com- 
mittees have been described elsewhere, and are usually said to include 
education, guideline-writing, and case review.2° Depending upon one’s 
view of the current functions for institutional ethics committees, one will 
reach varying conclusions about several points with legal overtones: 


Membership, 

Appointment and removal, 
Powers of the committee, 
Timing of committee action, 
Responsibility and liability, and 
Record-keeping. 


A. Categories and Role of Members 


The first issue is ‘‘Who’s on the committee?’’ HHS regulations sug- 
gest a specific makeup for an ICRC. The next step may well follow the 
path of Institutional Review Boards [IRBs], which also grew out of federal 
guidelines in the mid-1960s for recipients of federal funds.*1 Now those 
have been transformed into detailed regulations that specify IRB me nber- 
ship, though the rationale behind the requirement of a diverse member- 
ship of eight or more people is not well articulated.32 Anyone who knows 
anything about small group behavior knows that a committee made up 
of seven or eight people, only one of whom is in any sense an “‘outsider,’’ 
is in effect an ‘‘inside’’ committee, except in rare cases when the one 
member from outside the institution is by chance such a dominant per- 
sonlity that all seven will yield whatever their views are. 

Likewise, in terms of the professional makeup of an ICRC the 
dominance of health care professionals is still very pronounced. Is that 





29 Strain, The American Academy of Pediatrics Comments on the “‘Baby Doe II’’ Regula- 
tion, 309 New Enc. J. MED. 443 (1983). 

30 See, e.g., INSTITUTIONAL ETHICS COMMITTEES AND HEALTH CARE DECISIONMAKING 22-30, 
149-200 (P_ Cranford & A. Doudera, eds. 1984); DECIDING TO FOREGO TREATMENT, supra note 
1, at 160-165. 

31 See generally PRESIDENT’S COMMISSION FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE 
AND BIOMEDICAL AND BEHAVIORAL RESEARCH, PROTECTING HUMAN SUBJECTS: A REPORT ON THE 
ADEQUACY AND UNIFORMITY OF FEDERAL RULES AND THEIR IMPLEMENTATION (1981). 

32 See 45 C.F.R. Part 46 (1983). 
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a problem in any way? We would know the answer to that question only 
if we knew the philosophy that lies behind a multidisciplinary or 
multiconstituency committee. Is it, indeed, a committee that is intended 
to be ‘‘representative?’’ And if so, of whom? A particular community may 
sense that its views on treatment diverge from those of physicians and 
other decisionmakers at the hospital. That may be an illusion or it may 
be a view held by only a small number of people in the community; it 
appears, however, to have been an impetus to put noninstitutional peo- 
ple on ethics committees. It then becomes very important to ask: on what 
basis are those people to be chosen? Indeed, as to all members on the 
committee, one needs to know whether they should represent certain views 
or attempt to work as a committee and come up with an amalgam view, 
some new consensus. I do not think that the question has been answered 
by the Baby Doe II regulations or by the proposed child abuse regulations. 
Yet this is a question that every institution must answer for itself if it 
is not simply going to respond in a reflexive fashion that a 
multidisciplinary committee is, for self-evident reasons, the preferable 
format. 


B. Appointment and Removal 


Second, who should have what authority to appoint and remove ethics 
committee members? And, indeed, does the appointment involve only the 
members or does it include designating a chairman? Plainly, the latter 
question takes on considerable importance if, as is likely to be the case, 
the chairman is given specific powers (such as screening cases and 
negotiating with administrators) beyond those held by all the members. 

Additionally, institutions must decide whether appointment to the 
committee will be for a particular term of service, and what will be the 
grounds for removal? This is also an issue that IRBs faced in particular 
cases, often with very little advance preparation. For IRBs, lack of ex- 
plicit foresight to this question has resulted in certain disgruntled parties 
suggesting that abuses occurred in the committee process, giving at least 
the appearance of manipulation when the committee did not cooperate 
in the way the institution wanted. 

Authority and independence are issues about which one must be very 
sensitive in writing the charter of an ethics committee. Some institutions 
have what they call an ethics committee which in reality is merely a panel 
of consultants—often the ‘‘wise heads’’ of the institution who have long 
demonstrated an interest in ethical dilemmas and who are willing to con- 
sult with others about them. Do such people have any real authority? What 
if their views are distasteful to the powers-that-be in the institution? It 
may also be important for legal and administrative reasons to know whether 
a particular committee is one appointed by the board or by the medical 
staff. To whom does the committee report? For a variety of reasons— in- 
cluding indicating the seriousness of the subject for the institution—there 








1985 INSTITUTIONAL ETHICS COMMITTEES 427 


are good reasons for having the committee be a creature of the board, 
though there are some pragmatic reasons (as described below) for lodging 
the committee with the medical staff. 


C. Committee’s Powers 


Third, what powers does the committee have? People frequently assert 
that an ethics committee should be ‘‘advisory.’’ But if so, advice given 
to whom and with what effect? Does the advice go to the medical staff 
as a whole, to the particular attending physician who is caring for the 
patient, or to the patient and family? 

When a committee is not facing difficult cases that cause a great deal 
of controversy, it may be that committee powers will not be a major issue; 
they will give advice to whomever seeks their advice and leave it at that. 
What happens, however, if members of the committee disagree with each 
other? Would there be a vote to determine the committee’s collective judg- 
ment? Some people doubt that it is appropriate for the committee to search 
for general consensus rather than simply being a forum for ideas to be 
discussed and all options to be laid on the table. Yet without some sense 
that an entire ethics committee is going to come to a conclusion as a group 
on the case it is involved in, it seems strained even to use the word ‘‘com- 
mittee’’ to describe it, rather than a ‘‘panel of independent consultants’’ 
or perhaps a ‘‘seminar of ethical educators.’’ To call it a committee sug- 
gests that the group will come to some kind of closure on the issues that 
it addresses. 

Yet along with closure on a decision comes responsibility, which raises 
another issue about disagreements. Suppose the committee (or even cer- 
tain members of the committee) disagrees with others in the decisionmaking 
process, particularly the family and physicians? In many contexts the law 
will be looking over the shoulder of the committee, not only the federal 
law with the threat of intervention by a Baby Doe squad from Washington, 
but also state laws on homicide and child abuse and neglect. Those laws 
are backed up by reporting provisions, particularly the child abuse and 
neglect laws, which require reporting suspected cases of neglect that en- 
danger a child to a protective agency, prosecutor, or court, depending 
on the jurisdiction. If a failure to provide (or parents’ refusal to consent 
to) a particular medical or surgical treatment could be characterized as 
abuse or neglect, and committee members (or some of them) disagree with 
the decision not to treat, what is their responsibility? Do they at that point 
remain merely ‘‘advisory?’’ If their duty includes ‘‘blowing the whistle,’’ 
everyone would then know that if a case is brought to the committee and 
the decision leaves some committee members uncomfortable, the result 
will be intervention by a state or federal official. 


D. Timing of Committee Action 


When should committee action occur? Though the assumption seems 
to be that review will be prospective, the President’s Commission also 
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noted that there may be a need for retrospective review to avoid cases 
falling through the cracks. If one had only prospective review, a conven- 
ient way of avoiding conflicts would be not to raise an issue for ethics 
committee review until the decision was so far along that the committee 
would have no effect and the case would become moot (e.g., by the pa- 
tient’s death). Furthermore, prospective review is going to be a difficult 
task because it must often be done on short notice. So some after-the-fact 
review seems inevitable. Such review is likely to appear less ‘‘advisory”’ 
and more ‘“‘investigatory.”’ 

And what precisely should trigger review? One of the arguments over 
ethics committees has focused on whether they should be optional, on 
the one hand, or mandatory, on the other.’ In favor of an optional com- 
mittee, it is said committees ought to be available for those cases in which 
people want to use them—for example, at the request of the family where 
there has been internal disagreement or disagreement between family and 
physicians, or at the request of physicians or nurses, again because of 
professional divisions or failure to agree with the family decisionmakers. 

But such optional review is not the whole picture in light of those 
federally required notices in the nurses’ station that invite anonymous 
phone calls. The notices list the committee (in those institutions that have 
one) as the first resource for the telephone caller. What is going to hap- 
pen when such calls come in? Is that enough to trigger an investigation 
or a committee meeting? These questions illustrate the importance of being 
clear about the powers of the chairperson. When one of those calls comes 
in, will the chairperson automatically convene the whole meeting, or 
should the committee have a protocol that says, perhaps, that the chairper- 
son performs initial investigations? What happens if the chairperson’s in- 
vestigation (as has been true of the overwhelming number of the calls that 
have come to HHS) shows no basis for going further? Or that there is 
a minor problem of miscommunication, or that the person who made the 
phone call was simply misinformed about the treatment that was or was 
not being given to the patient? Can such cases be disposed of without 
committee review? It took about 12 years in the area of IRBs to get to 
the point where the federal regulations distinguish between those cases 
in which review can be waived, those in which it can be expedited, and 
those cases for which full review by the committee is required. If we are 
going to start developing ethics committees, we might well learn from 
the experience with IRBs and be a little more procedurally sophisticated 
about how cases are going to be handled. 

Alternatively, on the mandatory side, are there any cases that must 
be reviewed? The President’s Commission suggested that a non-treatment 
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decision of a neonate that is likely to lead to death would be an appropriate 
category for mandatory review, particularly when the neonate is burdened 
by an unremediable handicap that might lead some people not to be fully 
protective of its life.** What about the withdrawal of treatment that is not 
life-supporting—for example, the decision not to treat spina bifida which 
is not imminently life-threatening but which is projected to have a major 
effect on the child’s longevity and functioning? These are many such ques- 
tions that an institution ought to resolve, under the heading ‘‘What Trig- 
gers What Kind of Review?”’ 


E. Responsibility and Liability 


Many people want committees created to protect patients (and 
especially to preserve lives). Yet some people also favor ethics commit- 
tees in the belief that they will protect physicians or hospitals. Such an 
objective is not necessarily improper; for example, suppose it were phrased 
as desiring to free physicians to treat according to their best clinical judg- 
ment, without the distortion introduced by variations in the degree to 
which they are ‘‘risk averse’’ to litigation. 

Yet there is danger here as well. A committee that helps physicians, 
nurses, and patients and their relatives think through the ethical and social 
implications of their decisions is one thing. A committee that appears 
to lift the burdens of complex decisions off their shoulders entirely may 
end up dispersing responsibility to the extent that no one bears it. The 
seeds of this problem were sown as early as the Quinlan decision, in which 
it was explicitly suggested, as a strength of an ethics committee, that it 
would diffuse responsibility and remove the sense of legal liability. A 
certain amount of concern for legal risk serves as a healthy reminder of 
the weighty nature of the decisions one is making. 

In addressing questions about liability one must turn for analogies, 
in the absence of direct judicial or legislative guidance, to the law on such 
bodies as hospital tissue (pathology) committees and credentials commit- 
tees. For example, in Larson v. Mithallal,?5 the plaintiff sued the hospital 
for negligently awarding staff privileges to his physicians. The Appellate 
Division of the New York Supreme Court denied the plaintiff’s motion 
to discover the records of the hospital’s credentials committee on the 
ground that New York law protects proceedings and records ‘‘relating to 
the performance of a medical review function.’’ Many states have similar 
laws. Indeed, even when a physician sues, the results may be the same. 
In Straube v. Larson,*¢ a physician sued the hospital’s chief administrator 
for damages based on the actions of the hospital’s disciplinary commit- 





34 DECIDING TO FOREGO TREATMENT, supra note 1, at 227. 
35 72 A.D.2d 806, 421 N.Y.S.2d 922 (1979). 
36 287 Or. 357, 600 P.2d 371 (Or. 1979). 
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tee. The Oregon Supreme Court disallowed transcripts of the committee’s 
proceedings as evidence. 

The question then becomes whether an ethics committee is a medical 
review committee. The answer may depend in part on the terms of the 
general state statute or perhaps of any new, specialized statute that those 
who favor such committees may be able to persuade their state legislature 
to adopt. The current federal regulations (with their quasi-requirement 
of ethics committees) would not determine the issue or provide any cloak 
of confidentiality not given by state law. Furthermore, the precise man- 
ner in which the committee is chartered (by the trustees? administrators? 
medical staff?) and appointed (only physicians or others, including laypeo- 
ple? only people connected with the hospital or outsiders as well?) could 
affect the outcome, as well as whether the committee’s members are en- 
compassed under the umbrella of the institution’s liability insurance 
policy. These are important issues for every institution to study and resolve 
before establishing a committee. 

Generally, the law looks with disfavor on privileges that make 
unavailable material that might be helpful to fact-finders in resolving an 
issue. The rationale for confidentiality of ‘‘peer review’’ records—that it 
is necessary for candid evaluation of professionals’ performance, which 
in turn leads to better internal discipline and correction of problems—is 
coming increasingly under challenge.®’ It is far from self-evident that a 
court, in interpreting a confidentiality statute, would regard contem- 
poraneous ‘‘review’’ of an unfolding life-and-death drama by an ethics 
committee as comparable (on grounds of the public policy rationale for 
the statutory privilege) to after-the-fact review of cases by a pathology com- 
mittee or review of a physician’s staff privileges by a credential commit- 
tee which, although prospective, does not relate to the welfare of a par- 
ticular patient-at-risk. 


F. Records 


Finally, there is the question of record keeping. Suppose a physician 
is sued in a case that the committee had reviewed, but the committee 
members are not joined as defendants. The committee’s records in the 
case might still be of great interest to the plaintiff—how did the physician 
view the issues at the time decisions had to be made? Did the committee 
agree? And so forth. Under state law, even if the committee’s records are 
generally protected, the statement of a party (such as a physician) to the 
committee (as recorded by in whatever fashion) may be discoverable.3# 





37 Goldberg, The Peer Review Privilege: A Law in Search of A Valid Policy, 10 AM. 
J.L. & MED. 151 (1984). 


38 See Lenard v. New York Univ. Medical Center, 83 A.D.2d 860, 442 N.Y.S.2d 30 
(1981). 
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Of course, this could mean that if the committee members were all made 
parties-defendant in a suit, the committee’s whole record of the case could 
be discovered. 

Outside the context of litigation, questions about the accessibility of 
a committee’s records could also arise under a Freedom of Information 
Act (FOIA) request,3° if such committees are viewed as creatures of the 
federal government because of the history of their creation because of the 
Medicare/Medicaid funding received by the institutions establishing them. 
An analogous area of law concerns the status of Professional Standards 
Review Organization (PSRO) records. The PSRO system was created by 
Congress to allow control of Medicare/Medicaid costs through self- 
regulation by the medical profession, and the statute specifically provides 
for the confidentiality of PSRO records. In St. Mary’s Hospital v. 
Philadelphia PSRO, Inc.*° Judge Green held that PSRO records are not 
discoverable. The decision rests in part on Forsham v. Harris,** in which 
the Supreme Court ruled that the receipt of federal research funds by the 
University Group Diabetes Program did not make their records those of 
a ‘federal agency’’ (and hence discoverable under FOIA through the 
Department of Health, Education and Welfare) even though the Group’s 
activities were subject to ‘‘extensive, detailed, and virtually day-to-day 
supervisicn”’ by federal officials. On this basis, one would conclude that 
the law of ethics committees probably does not include public access to 
records under the Federal FOLA—but that is neither certain nor persuasive 
of the outcome under a state FOIA, particularly for a state-run hospital. 

In sum, one would have to conclude that there are a host of legal 
issues regarding institutional ethics committees, of which the list just 
presented vs merely illustrative not exhaustive.*? It seems likely that even 
when a conscientious committce attempts to address these issues, many 
will remain unresolvable in the current state of the law. Accordingly, one 
might despair of this undertaking. That is not the intended message of 
this essay, and I would find that a regrettable outcome. Compared with 
the alternatives, ethics committees seem attractive, despite the unfavorable 
and very uncomfortable atmosphere created by the federal government’s 
unnecessarily interventionist and punitive posture on the issue of familial 
decisionmaking about very sick newborns. Each institution will have to 
develop a means of improving the quality of life-and-death decisions that 
is appropriate to institutional circumstances. For many, perhaps most, 
some form of ‘‘ethics committee’’ should probably be part of that response. 





39 5 U.S.C. § 552 (1976). 

40 No. 78-2943, Slip. op. (E.D. Pa. 1980). 

41 445 U.S. 169 (1980). 

42 See Levine, Questions and (Some Very Tentative) Answers About Hospital Ethics 
Committees, HASTINGS CENTER REP. 9 (June 1984). 











AMERICAN ACADEMY OF 
PEDIATRICS GUIDELINES FOR 
INFANT BIOETHICS COMMITTEES 


The following are the Guidelines adopted in April of 1984 by the 
American Academy of Pediatrics. These are presented here not as a recom- 
mendation that they be adopted, but as an example of the points to be 
considered in adopting and implementing Hospital Infant Bioethics Com- 
mittees. The Editor of the JOURNAL advises caution in adopting any 
guidelines and urges that careful consideration of the unique factors of 
a hospital be considered before making any decision. They are also 
presented for the purpose of allowing reference by the preceding two 
articles. 

Appreciation is expressed to the American Academy of Pediatrics* 
for their permission to reprint these Guidelines. The Academy welcomes 
comments to the Guidelines. These Guidelines are similar to, but more 
expansive than, the Department of Health and Human Services Infant 
Care Review Committees— Interim Model Guidelines. ** 


I. BACKGROUND 


In recent years a widespread public debate has developed on issues 
surrounding the care and treatment of critically ill infants. One aspect 
of this debate concerns the procedures which should be available to ensure 
that difficult treatment decisions regarding such infants are always made 
in the most effective manner possible. The American Academy of Pediatrics 
believes that hospital-based ‘‘infant bioethics committees,’’ consisting of 
both physicians and non-physicians, can provide consultation and review, 
ensuring sensitive treatment decisions will be made in a reasoned, in- 
formed and caring manner. Infant bioethics committees can provide educa- 
tion, develop and recommend institutional policies, and offer consulta- 
tion to providers and families facing a range of ethical problems or ques- 
tions about medical treatment of infants. The Academy urges all hospitals 
to establish such committees either on their own or in conjunction with 
other hospitals. This document is intended to assist those individuals and 
institutions who elect to engage in this process. 

The American Academy of Pediatrics has been involved in discus- 
sion of ethical issues surrounding the care and treatment of critically ill 





*P.O. Box 927, Elk Grove Village, Illinois 60007. 
**49 Fed. Reg. 48170 (Dec. 10, 1984). 
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infants since 1982. In 1983 the United States Department of Health and 
Human Services published regulations on this issue establishing federal 
law enforcement activities which were intrusive into patient care. The 
Academy successfully challenged that rule in court. Subsequently the 
Department of Health and Human Services issued regulations in the 
Federal Register (effective February 13, 1984, but currently in litigation) 
that, among other things, endorse the concept of infant review commit- 
tees as suggested in comments that had been submitted by the American 
Academy of Pediatrics. 

The Academy’s recommendation that parents and physicians consult 
with an institutional ethics committee when decisions are contemplated 
to forego life-sustaining treatment is consistent with the conclusions of 
the President’s Commission for the Study of Ethical Problems in Medicine 
and Biomedical and Behavioral Research set forth in the report entitled 
Deciding to Forego Life-Sustaining Treatment, (U.S. Government Printing 
Office, Washington, D.C. 1983). As the Commission’s report points out, 
institutional ethics committees have been established by a number of 
hospitals in recent years. Their use has been recommended by health care 
professionals, ethicists, and many others, including the American Soci- 
ety of Law and Medicine. While experience with this approach in the con- 
text of seriously ill infants is relatively limited, much can be learned from 
the experience of those institutions which have developed 
multidisciplinary ethics committees to address the needs of their general 
patient populations. 

The following guidelines are suggestions developed by a task force 
of the American Academy of Pediatrics comprised of Academy members 
knowledgeable about ethics committees as well as consultants from other 
organizations and disciplines. In light of the wide diversity of institu- 
tions which would consider establishing infant bioethics committees, the 
task force has prepared guidelines for a model committee which may, of 
course, be tailored to the needs of each institution. The Academy expects 
that each hospital will structure its own committee in a manner conso- 
nant with other committees of that hospital and responsive to the overall 
needs of the institution and the community. Over time, the scope and 
functions of such committees will undoubtedly evolve and the range of 
ethical issues which they address will expand. 

As hospitals develop more experience with these committees, the 
Academy would appreciate comments on their experience and expects 
to supplement these guidelines to incorporate the benefits of this 
experience. 


Il. INTRODUCTION 


The American Academy of Pediatrics recommends that the govern- 
ing body, in consultation with the medical staff and administration, of 
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each hospital that provides care for infants*** give serious consideration 
to the role an Infant Bioethics Committee may play in aiding decision 
making about the care of seriously ill infants. Such a committee would 
serve the purposes of: 


providing an educational resource for hospital personnel and families 
of seriously ill infants; 

recommending institutional guidelines and policies concerning 
ethical principles in the care of infants; and 

offering consultation and review on treatment decisions regarding 
critically ill infants, especially when the foregoing of life-sustaining 
treatment is being considered. 


In designing a process that is appropriate for its circumstances, the hospital 
should consider: 


the relationship of an infant bioethics committee to other existing 
processes for decision making of the hospital (including other ethics 
committees); 

whether the process should include a standing hospital committee, 
a procedure for empaneling ad hoc committees as need arises, or 
a group of advisors; and 

the possibility of cooperating with other institutions in establishing 
a joint committee, especially when the hospital does not treat enough 
critically ill infants to justify a separate committee. 


III. FUNCTIONS 


In the context of ethical issues involving the care of infants, the Infant 
Bioethics Committee should perform the following four functions: 


A. Education: The committee should educate hospital personnel 
and families about the means available within the hospital and in 
the community to assist them in making good decisions about treat- 
ment, about relevant ethical principles, literature and resources, and 
about community services for disabled persons; . 

B. Policy Development: The committee should develop and recom- 
mend hospital policies and guidelines which define ethical principles 
for conduct within the hospital’s activities. 

C. Prospective Review: The committee should provide consultation 
and review in cases where the foregoing of life-sustaining treatment 
is under consideration, helping to resolve disagreements among 
families and health care providers; and 

D. Retrospective Review: The committee should review medical 





***For purposes of these guidelines, an infant is any person less than two years old. 
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records retrospectively when life-sustaining treatment has been 
foregone to determine the appropriateness of hospital policies and 
whether these policies are being followed. 


IV. STRUCTURE 


The precise organizational relationship of the Infant Bioethics 
Committee—whether a committee of the governing body, of the medical 
staff, or otherwise—will depend upon a number of factors, such as hospital 
bylaws and state law on confidentiality and discoverability of hospital 
records. One committee may serve several hospitals as part of a collective 
effort among the hospitals. 

Appropriate clerical, legal, and fiscal support should be provided to 
the committee so that it can fulfill its obligations. 


V. MEMBERSHIP 


While the precise membership of the committee will depend on 
institutional needs and resources, it is important that the committee 
include members from various disciplines. A multi-disciplinary approach 
is recommended so that the committee will have sufficient expertise to 
supply and evaluate all pertinent information, and because representa- 


tion of viewpoints of the community is desirable to contribute to better 
decisions. 

An effort should be made to ensure that the committee has at least 
the following expertise available to it through members or advisors: 
medical, psychosocial, human service resources, nursing, social work, 
familiarity with issues affecting disabled persons, legal, and ethical. The 
committee may wish to identify and have available other areas of expertise. 

The committee size should be large enough to represent diversity, 
but not so large as to hinder candid discussions and deliberations. The 
following is a suggested list of ‘‘core’’ committee members: 


practicing physician; 

pediatrician knowledgeable about the nursery; 

nurse; 

hospital administrator; 

parent of a disabled child representative of a disability group, 
developmental disability expert; 

social worker; 

member of the hospital’s pastoral care program or other clergy; 
lawyer; 

lay community member; 

person trained in ethics or philosophy. 
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VI. JURISDICTION 


The Infant Bioethics Committee should not supplant other existing 
means within the institution for reaching good decisions about the care 
of critically ill infants. The processes of consultation and review established 
by tne committee should seek to assure that all decisions, whenever 
possible, have had the benefit of prior appropriate consultations and 
discussion in patient care conferences. This is particularly important when 
there is disagreement between the family members and/or the health care 
providers. The clarification that such processes provide may allow resolu- 
tion on factual grounds of what may have seemed initially to be ethical 
disputes. 


VII. PROCEDURES AND FUNCTIONS 


At the time the governing board decides to establish an Infant Bioethics 
Committee, decisions should be made as to how the members will be 
appointed and how the chairperson and vice-chairperson will be selected. 

The committee should establish procedures about how often it will 
meet, attendance of alternates or substitutes, quorum requirements, and 
the like. It is anticipated that regular meetings will be needed for the com- 
mittee to carry out its functions in educating hospital staff, infants’ families, 
and the community; in recommending to the hospital’s governing board 
policies for the care of critically ill infants; and in retrospective review. 
The committee may find it helpful to draw on the extensive literature and 
published policies on issues such as orders not to resuscitate and 
appropriate treatment of permanently unconscious patients. (See, for 
example, Appendices G-1 in the President’s Commission’s report on 
Deciding to Forego Life-Sustaining Treatment and Section III, Guidelines, 
in Institutional Ethics Committees and Health Care Decision Making, 
Cranford, R.E. and Doudera, A.E., Eds. Health Administration Press, Ann 
Arbor, Michigan, 1984.) 

In addition, the committee should meet at the call of the chairperson 
to review individual cases. It should be recognized that there will be fewer 
occasions for such special meetings as the committee’s policies and 
expectations become better known and understood within the institution. 


A. Educational Functions 


The committee shall act as a resource to the hospital staff, to 
families of infants, and to the community, as feasible, for informa- 
tion on ethical principles involved in medical decision making and 
about issues surrounding the treatment of critically ill infants and 
programs for disabled persons and their families. 
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Each hospital shall be expected to see that the existence and func- 
tions of the Infant Bioethics Committee are well known, including 
policies, procedures, and the method of contacting the committee. 





Policy Development Functions 


The committee should develop and recommend for adoption by 
the hospital, institutional policies concerning foregoing of life- 
sustaining treatment for infants with life-threatening conditions and 
guidelines for decision making in other specific types of cases or 
diagnoses, e.g., Down’s syndrome and myelomeningocele. It should 
also develop procedures to be followed in recurring circumstances 
such as brain death and parental refusal to consent to life-sustaining 
treatment. 

In recommending these policies and guidelines, the committee 
should consult with medical and other authorities on issues involv- 
ing disabled individuals, e.g., neonatologists, pediatric surgeons, 
county and city agencies which provide services for the disabled, 
and disability advocacy organizations. The committee should also 
consult with appropriate committees of the medical staff to ensure 
that the committee policies and guidelines build on existing staff 
bylaws, rules, and procedures concerning consultations and staff 
membership requirements. When these policies and guidelines have 
been approved by the hospital, the committee should inform and 
educate hospital staff on the policies and guidelines it develops and 
should recommend the necessary measures to insure that the policies 
and guidelines are properly implemented. 


Consultative Functions (Prospective Review) 


Discretionary Review 


Because it should aim for an atmosphere of collaboration with 
those who face difficult decisions about the care of infants in the 
institution, the committee should make clear that it expects many 
(or even most) of the cases it reviews prospectively to arise in a volun- 
tary context. In these cases, the committee may meet as a whole or 
may, by established procedures, delegate to certain members, as an 
ethics consultant team, the responsibility of consulting with the con- 
cerned parties. The scope of the committee’s discretionary review 
should include the following: 

a. The committee may review the care of a hospitalized infant 
upon the request of any member of the hospital staff or member of 
the infant’s immediate family, when a serious ethical issue is 
presented by a decision about the infant’s care. 

b. The committee may review any case of a hospitalized infant 
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when serious ethical questions about the infant’s care have been 
raised by a public agency. 

The presumption—especially early in a committee’s existence— 
should be that it will review all cases in which there is serious 
disagreement among the staff responsible for the care of an infant 
or between the attending physician and the parents. 


2. Mandatory Review 


The committee should review all cases in which the attending 
physician and parents propose to forego life-sustaining treatment for 
an infant. Review is not mandatory when an infant is imminently 
dying. In doubtful cases, the presumption should be in favor of 
review. The attending physician should be responsible for notifying 
the committee of a case requiring mandatory review. 

The committee may wish to specify certain diagnoses, such as 
Down syndrome or myelomeningocele, for which a decision to 
forego treatment will always be reviewed by the committee. 


3. Requests for Review 


Ordinarily, the attending physician should forward requests for 
review, or the need for mandatory review, to the committee, but 
others may do so if necessary. The person requesting review should 
contact the chairperson or other designated committee member or 
hospital official. Although not encouraged, requests for Infant 
Bioethics Committee review may be anonymous. In any case, the 
hospital should have procedures to keep confidential the identity 
of persons requesting committee review and to protect those persons 
from reprisal. 


4. Initial Assessment 


Following a request for committee review by any of the above 
routes, an assessment of the situation will be made by the commit- 
tee chairperson or his/her designee, including contacting the family 
and the attending physician, before determining whether to convene 
a committee meeting. After review of relevant considerations, a 
preliminary decision should be made as to whether the request for 
committee review is appropriate or inappropriate. An inappropriate 
request is one which clearly does not raise serious ethical issues, 
e.g., because the infant in question is not a patient at the hospital, 
because the infant is not seriously ill, or because the decision alleged 
to have been made about treatment or nontreatment actually has not 
been made. The presumption should be toward review by the 
committee. 
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At the regularly scheduled meetings, the chairperson should 
report to the committee on any requests for committee review which 
were denied on the grounds that they were inappropriate. 

If the chairperson considers the request appropriate, a commit- 
tee meeting should be convened. If not, the request can receive ad- 
ministrative disposition by the chairperson, with a later report to 
the committee. The person requesting the review should be informed 
of the disposition of the request. 


Invited Participants 


When there is deemed sufficient reason to convene a special com- 
mittee meeting to consult on a case, the committee generally should 
invite those persons with interest in the case to the appropriate parts 
of the meeting, but not necessarily at the same time: 

the parents (family) of the infant; 

the attending physician, nurse, senior staff person, consultants, 
house staff assigned to the infant, and others closely connected with 
the care of the infant; 

the person requesting the meeting. 

The parents (family) may, if they wish, bring their own support 
persons, e.g., clergy. The family and others invited to the meeting 
need not attend the meeting if they do not wish to or may be ap- 
propriately excused from the deliberative portions of the meeting. 


Plan of the Meeting 


At the meeting, all concerned parties should have an opportunity 
to present their viewpoints and, as appropriate to the case, to hear 
the views of others. The first objective should be to elicit all perti- 
nent facts and to clarify the issues raised by the case. The committee 
should then assess the alternative course(s) of treatment proposed 
or possible, with the objective of facilitating consensus about the in- 
terests of the infant. A collaborative atmosphere will usually remedy 
any deficiencies in the decision making process so that the commit- 
tee and all those concerned with the case can agree on an appropriate 
course of action. Every effort should be made to support the dignity 
and integrity of the family and health care providers involved in such 
decisions, as the interests of the infant are being defined. 


7. Recommendations 


The committee should recommend a course of action only when agree- 
ment cannot be reached among the committee, the family, and the health 
care providers, and when it concludes that one, or more, of the proposed 
course(s) of action is(are) based on clearly unreasonable premises about, 
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or inappropriate evaluation of, the interests of the infant, e.g., failure to 
correct an uncomplicated intestinal obstruction in an infant with Down 
syndrome. 

Regardless of committee recommendations, if the family wishes to 
continue life-sustaining treatment and the attending physician disagrees, 
the family’s wishes should be carried out until they are officially removed 
from their position as the infant’s guardian or until treatment is ceased 
pursuant to existing hospital policies and procedures. 

WIth the above exception, when there continues to be substantive 
disagreement between the principal parties and the committee concern- 
ing the appropriate course of action, the committee should follow 
established procedures to report its conclusions to the hospital official(s) 
responsible for reporting such cases to the appropriate court and/or child 
protective agency. Because of the gravity of this step, the committee should 
establish procedures for documenting the degree of consensus about its 
recommendation through a formal vote, conducted in a manner that allows 
each committee member to express his or her conscientious conclusions 
free of coercion from the group process (such as by anonymous, written 
ballot). Only members of the committee should be allowed to vote. Such 
formal procedures for identifying committee recommendations should be 
limited to those situations in which a consensus cannot be achieved and 
in which members of the committee feel the proposed course of action 
is contrary to the interests of the infant. 

While legal proceedings are being instituted, it is expected that every 
effort should be made to continue treatment, preserve the status quo, and 
prevent worsening of the infant’s condition, until such time as a course 
of action has been ordered by a person acting under the authority of the 
court. 

The recommendations of the committee discussions should be 
promptly conveyed to the attending physician, who should see that 
an appropriate notation is made in the patient’s record. To avoid 
misunderstanding, especially in difficult cases, the attending physi- 
cian may request the notation to be made by the committee. 


D. Consultative Function (Retrospective Review) 


The committee should adopt retrospective review procedures to deter- 
mine whether cases that should come before the committee are being 
missed, to follow up on the outcome of the cases that have been referred 
to the committee, and to evaluate the effectiveness and acceptability of 
the policies which have been approved by the hospital. 


In order to ensure that appropriate cases are being reviewed, 
some form of review of treatment of critically ill infants in the hospital 
should be performed. Examples of how this could be accomplished 
include reviewing the records of disabled infants born in, or admit- 
ted to, the hospital and reviewing the records of infants who have 
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died in the hospital. A listing of all such cases should be regularly 
provided to the committee. The committee should have a procedure 
for determining whether to review every chart so listed, to review 
a randomly selected sample of charts, or to assign preliminary reviews 
to a subcommittee. 


VIII. RECORD KEEPING 


The committee should maintain records of all its deliberations and 
summary descriptions of specific cases considered and the disposition of 
those cases. Committee minutes should be approved by the committee 
before they become final. Records should be kept in accordance with 
institutional policies on confidentiality of medical information. Hospital 
counsel should clarify for the committee the circumstances under which 
records must be made available to governmental officials or other per- 
sons, as required by state law. 


IX. LEGAL ISSUES 


Provision should be made for timely reporting by the committee to 
the hospital’s governing body through appropriate mechanisms. The 
advice of counsel should be sought about the responsibilities imposed 


by state law on hospital officials to see that certain treatment decisions 
are reported to designated governmental officials as possible instances of 
child neglect or abuse so that consideration may be given by a court to 
the appointment of an infant guardian. 

It is unlikely that committee members will face civil or criminal 
liability for actions taken in the course of committee proceedings. Indeed, 
state law may provide committee members with immunity from any such 
civil and/or criminal liability. Nonetheless, hospitals should indemnify 
committee members from liability for their decisions. In any case, careful 
decisions made by the committee in good faith should minimize any 
chance of liability. 
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CONTRACT, A PROPERTY RIGHT 
UNDER THE FOURTEENTH 
AMENDMENT? VAIL V. BOARD OF 
EDUCATION 


DIANE K. MCDONALD* 


I. INTRODUCTION 


The federal court is not the appropriate forum in which to review the 
multitude of personnel decisions that are made daily by public agencies. 
We must accept the harsh fact that numerous individual mistakes are 
inevitable in the day-to-day administration of our affairs. The United States 
Constitution cannot feasibly be construed to require federal judicial review 
for every such error. In the absence of any claim that the public employer 
was motivated by a desire to curtail or to penalize the exercise of an 
employee’s constitutionally protected rights, we must presume that official 
action was regular and, if erroneous, can best be corrected in other ways. 
The Due Process Clause of the Fourteenth Amendment is not a guarantee 
against incorrect or ill-advised personnel decisions.* 


In the spring of 1983, the Seventh Circuit Court of Appeals in a two- 
to-one decision held that a ‘‘property interest’’ sufficient to state a claim 
under 42 U.S.C. § 1983? included an employment contract with a board 
of education. In Vail v. Board of Education,’ the court held that school 
board had deprived the plaintiff of an expectation in continued employ- 
ment without cause and without a hearing prior to the expiration of the 
contract term. The deprivation of such an interest without due process 





* Legal Counsel, Western Carolina University; B.A. 1968, J.D. 1979, University of 
Nebraska. 

1 Bishop v. Wood, 426 U.S. 341, 349-350 (1976). 

2 42 U.S.C. § 1983 (Supp. V. 1976): 
Every person who, under color of any statute, ordinance, regulation, custom, 
or usage, of any state or Territory or the District of Columbia, subjects, or causes 
to be subjected, any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured in 
an action at law, suit in equity, or other proper proceeding for redress. For the 
purposes of this section, any Act of Congress applicable exclusively to the District 
of Columbia shall be considered to be a statute of.the District of Columbia. 

3 Vail v. Board of Educ., 706 F.2d 1435 (7th Cir. 1983), aff'd 104 S. Ct. 2144 (1984). 


445 





446 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 4 


thus constituted a claim actionable under the Civil Rights Act. The plain- 
tiff's award of $19,850.99 for breach of the contract was, therefore, 
affirmed. The substantial impact of the Vail decision on the employment 
decisions of government, particularly those of educational institutions, 
cannot be understated. As decided by the Seventh Circuit, the aggrieved 
employee of a breached employment contract with a governmental body 
has the right to proceed directly to federal court to litigate a constitutional 
claim, rather than seeking the contractual remedies ordinarily available 
under state law in the state courts. 

It is the purpose of this Article to demonstrate, as evinced by the Court 
in Bishop v. Wood and other pertinent case law, that the force and effect 
of the fourteenth amendment should not be applied in the day-to-day 
employment decisions of governmental employers, even though those deci- 
sions which may adversely affect the employee, have been made in error. 
As noted by the Court in Bishop, so long as the employer’s decision was 
not motivated by a desire to deprive the employee of a specific constitu- 
tional right as defined by the Supreme Court, the employee’s remedies 
lie not with the United States Constitution but in contract or otherwise. 


Ii. VatL v. BOARD OF EDUCATION—TRIAL COURT 


The Board of Education of Paris Union School District No. 95, Paris, 
Illinois, sought to fill the position of athletic director and head football 
coach in June, 1980.4 On June 15, 1980, certain members of the school 
board’s search committee traveled to Joliet, Illinois, to visit the plaintiff, 
who at that time was the Supervisor of Recreation and Physical Educa- 
tion for the Statesville Correctional Center.’ The parties met at the plain- 
tiff’s home and his place of employment. Discussed at these meetings were 
plaintiff's possible employment as athletic director and head football coach, 
the various duties and responsibilities associated with the positions, and 
the salary. There occurred also, as admitted by the parties, a discussion 
as to the term of the contract. At trial, the witnesses were consistent in 
their testimony that the plaintiff had expressed concern that the rebuilding 
of the Paris Union District’s athletic program might not be accomplished 
within one year. It was further found by the trial court that the plaintiff 
had indicated to the committee that his decision to accept the position, 
if offered, would be influenced by the term of the contract. Recognizing 
the plaintiff’s concern, the committee stated that the term of the contract 
would be decided by the full Board ‘‘and that the committee could make 
no commitment beyond the one-year statutory term of a probationary 
teacher.’’® On June 24, 1980, the Board met to discuss the plaintiff's 





4 The facts as presented in the text are those taken from the unpublished opinion 
of Vail v. Board of Educ., No. 81-2116, slip op. (C.D. Ill., Jan. 13, 1982). 

5 Vail was also a certified physical education teacher with twenty years of teaching 
and coaching experience. 

6 Vail, No. 81-2116 at 2 n.5. 
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employment with the District and an unanimous decision was made to 
employ the plaintiff as athletic director and head coach. Subsequent to 
the Board’s decision to hire, there was yet another discussion regarding 
the term of the contract. At trial, a witness testified that it was ‘‘the con- 
sensus of the Board that it would assure the plaintiff of two years in his 
position.”’? Following the Board’s decision to hire, the position was offered 
to the plaintiff, who accepted by executing a written contract in Paris. 
Soon thereafter, the plaintiff began his duties with the District. 

The following year, on March 2, 1981, the Board met in a special 
public meeting and voted three-to-two not to renew the plaintiff’s con- 
tract. The discussion at this meeting was highly emotional. While Board 
members Davis and McHenry emphasized that the Board had assured Vail 
of a renewal of his contract for a second year, Board members Parks, Fox 
and Rhinehart countered with the denial that any such promise had been 
made.* Without reasons given, the Board terminated the plaintiff with 
no opportunity for a hearing. Subsequent to his dismissal, Vail filed an 
action in the United States District Court, Central District of Illinois, seek- 
ing monetary damages and injunctive relief under 42 U.S.C. § 1983. He 
claimed that the school board, acting under color of state law, had ter- 
minated his contract of employment without cause, without notice, and 
without a hearing in violation of his due process rights under the four- 
teenth amendment. 

For the trial court, the issue was ‘‘whether the plaintiff had a two- 
year or one-year contract.’’® Summarily, the court found that the school 
board had given the plaintiff a two-year commitment for employment. 
Judge Baker had found the testimony and credibility of witnesses Davis 
and Henry to be the most persuasive.'° Citing Perry v. Sindermann,* the 





7 Id. at 3 n.5. The witness making this statement was Board member Davis who 
along with Board member McHenry constituted the two favorable votes at the volatile 
March 2, 1981, meeting to renew plaintiff’s contract for the second year. 

8 The plaintiff, who was also present at the March 2 public meeting, corroborated 
Davis’ statement at trial. While not expressly stated in the trial court opinion, it would 
appear from the court’s use of the term ‘‘not formalized in writing’’ in reference to the 
additional year of employment, that the assurance of renewal was not included within 
the written terms of the contract executed by the parties. Id. at 6. 

9 Id. at 5. 

10 In Judge Baker’s words: 

I find it probable and believe in the light of all the circumstances in the case, 
the Board did instruct its superintendent to tell the plaintiff that the Board would 
extend his contract for an additional year at the conclusion of the first year. 
This seems reasonable in light of the emphasis that was placed on the term 
of contract in the pre-employment discussion between Dr. Cherry and the plain- 
tiff, and Dr. Cherry’s recollection that the plaintiff had asked about a guarantee 
of renewal. [Dr. Cherry’s trial testimony that the plaintiff had not asked about 
a guarantee of renewal was impeached by his prior statement in a deposition 
taken in the course of preparation of the case.] 

Id. at 2. 
11 Perry v. Sindermann, 408 U.S. 593 (1971). 
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trial court stated that ‘‘a non-tenured teacher might have a property interest 
in re-employment although that interest was not formalized in writing.’’?? 
Without further analysis the court found that the Board’s action in refus- 
ing to grant Vail the additional year of employment had denied the plain- 
tiff a property right which was protected under the due process clause 
of the fourteenth amendment. 


Il. VAIL AT THE SEVENTH CIRCUIT COURT OF APPEALS 

The central issue on appeal to the Seventh Circuit** was whether Vail’s 
interest in continued employment based on the verbal assurances of 
renewal was a constitutionally sufficient property interest to state a claim 
under section 1983.'* Judge Harlington, who wrote for the majority, relied 
principally upon Board of Regents v. Roth,'5 and Perry v. Sindermann*é 
to find the existence of a protectable property interest. 

In Roth, the plaintiff was hired on a fixed one-year term as an assis- 
tant professor of political science at Wisconsin State University-Oshkosh. 
At the end of the one-year term, the teacher was informed that he would 
not be rehired. The plaintiff argued that the fourteenth amendment required 
that he be given a statement of reasons and a hearing on the reasons why 
he was not rehired. Finding that the safeguards of notice and a hearing 
were only applicable to property interests falling within the parameters 
of the fourteenth amendment, the court held that those interests in which 


one only has an ‘‘abstract need”’ or ‘‘unilateral expectation’ are not con- 
stitutionally sufficient.1” Property interests ‘‘are created and their dimen- 
sions are defined by existing rules or understandings that stem from an 
independent source such as state law—rules or understandings that secure 
‘certain benefits and that support claims of entitlement to those benefits.’’* 
In Roth any property interest or entitlement that the plaintiff could possibly 





12 Vail, No. 81-2116, Slip op. at 6. Specifically, the court quoted Sindermann as 
follows: “Explicit contractual provisions may be supplemented by other agreements implied 
from the ‘promisor’s words and conduct in light of the surrounding circumstances.’’’ Perry 
v. Sindermann, 408 U.S. at 602 (quoting 3A CorBIN ON CONTRACTS § 562). 

13 Vail, 706 F.2d 1435. 

14 The Board argued on appeal that the plaintiff's continued interest in his position 
was merely subjective and that his only rights were those statutorily granted to proba- 
tionary teachers under the Illinois Teacher Tenure Act. ILL. Rev. Stat. ch. 122, § 24-11 
(1979). The plaintiff, on the other hand, asserted the same statute as evidence that a two- 
year employment contract was permissible and in no fashion expressly prohibited. Con- 
sistent with the plaintiff’s argument, the trial court found section 24-11 not to prohibit 
two-year contracts, but rather, to contemplate the existence of such agreements. 

18 Board of Regents v. Roth 408 U.S. 564 (1972). 

16 Sindermann, 408 U.S. 593. 

17 Roth, 408 U.S. at 577. 

18 Id. In support of this rule, the Roth Court cites its holding in Goldberg v. Kelly, 
397 U.S. 254 (1970). In Goldberg, the plaintiffs, who were welfare recipients argued that 
they had a right to a hearing at which they could demonstrate their eligibility for welfare 
benefits prior to termination of such benefits. The Goldberg Court agreed with the plain- 
tiffs because their property interest, an entitlement to welfare benefits, was well defined 
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have asserted came to a conclusion on June 30, 1969, the termination date 
of his employment contract.19 

In Sindermann,?° the plaintiff had been employed in the Texas state 
college system under a series of one-year contracts beginning in 1959. 
In May, 1969, the Board of Regents voted not to re-employ the plaintiff 
for the next year. No official statement of reasons for the non-renewal was 
given to the plaintiff, nor was the plaintiff permitted a hearing. The plaintiff 
argued that those safeguards were available to him because under the 
college system’s de facto system he had acquired tenure. The plaintiff 
claimed ‘‘the existence of rules and understandings, promulgated and 
fostered by state officials’ that could justify a fourteenth amendment 
property interest.21 Thus, while the plaintiff’s state college did not have 
an express tenure policy and procedure, the college’s Faculty Guide,?? 
which permitted a subjective tenure appointment, and the college system’s 
guidelines,?? which provided a form of tenure upon the completion of 





in the federal statutes. The Goldberg Court cited further examples of property interests 
protected by procedural due process in the area of public employment such as the dismissed 
public college professor in Slochower v. Board of Educ. of N.Y., 350 U.S. 551 (1956), 
and the faculty and staff dismissed in Wieman v. Updegraff, 344 U.S. 183 (1952). See 
notes 83-84 and accompanying text infra. 

19 Roth, 408 U.S. at 578. ‘‘Thus, the terms of the respondent’s appointment secured 
absolutely no interest in re-employment for the next year. . . .Nor, significantly, was there 
any state statute or university rule or policy that secured his interest in re-employment 
or that created any legitimate claim to it.’’ [footnote omitted]. Id. 

20 Sindermann, 408 U.S. 593. 

21 Id. at 602. 

22 Odessa College, plaintiff’s employer, had the following provision in the official 
Faculty Guide: ‘‘Teacher Tenure: Odessa College has no tenure system. The Administra- 
tion of the College wishes the faculty member to feel that he had permanent tenure as 
long as he displays a cooperative attitude toward his co-workers and his superiors, and 
as long as he is happy in his work.’’ Id. at 600. 

23 Additionally, the Texas College System adopted the following tenure policy: 

Tenure means assurance to an experienced faculty member that he may expect 
to continue in his academic position unless adequate cause for dismissal is 
demonstrated in a fair hearing, following established procedures of due process. 


A specific system of faculty tenure undergirds the integrity of each academic 
institution. In the Texas public colleges and universities, this tenure system should 
have these components: 


(1) Beginning with appointment to the rank of full-time instructor or a higher 
rank, the probationary period for a faculty member shall not exceed seven years, 
including within this period appropriate full-time service in all institutions of 
higher education. This is subject to the provision that when, after a term of 
probationary service of more than three years in one or more institutions, a faculty 
member is employed by another institution, it may be agreed in writing that 
his new appointment is for a probationary period of not more than four years 
(even though thereby the person’s total probationary period in the academic pro- 
fession is extended beyond the normal maximum of seven years). 


(3) Adequate cause for dismissal for a faculty member with tenure may be 
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seven years of teaching, were sufficient examples, in the opinion of the 
Court, of rules and regulations promulgated by state officials to find that 
a form of tenure—de facto—had impliedly been awarded the plaintiff. 
Therefore, the Court held that if, on remand, the plaintiff could prove 
the existence of his entitlement, he could not be terminated without notice, 
reasons, and a hearing.?4 The Vail court’s application of Sindermann to 
its facts is not stated. One can simply assume in light of the Seventh Cir- 
cuit’s holding that the court found the Board’s actions to include the pro- 
mulgation of rules or the creation of ‘‘mutually explicit understandings”’ 
of the magnitude of Sindermann.?5 

The Roth and Sindermann cases dealt with faculty tenure. The Vail 
court, however, did not consider that fact sufficient to distinguish Vail’s 
claim, citing Bishop v. Wood,?* for the rule that ‘‘a property interest in 
employment can be created by ordinance or by an implied contract.’’?” 

Finally, the Vail court stated that the facts of the case were a matter 





established by demostrating professional incompetence, moral turpitude, or gross 
neglect of professional responsibilities. 
Id. at 600-01, n.6. 
24 The Vail court additionally relies on the Supreme Court’s ruling in Connell v. 
Higginbotham, 403 U.S. 207 (1971) for the principle that procedural due process was 


applicable to the summary dismissal of a teacher who was neither tenured or under a 
formal contract, but who demonstrated the existence of an implied promise of continued 
employment. Vail, 706 F.2d at 1437. 

25 Vail, 706 F.2d at 1437. 

26 Bishop, 426 U.S. 341. ‘‘It is the binding nature of the contract rather than its 
length which is significant.’’ Vail, 706 F.2d at 1438. ‘‘Vail had a two-year employment 
promise rather than a commitment for indefinite employment, as in the case of tenure. 
The length of time that an individual retains an asset affects the weight or value of the 
interest, but not the nature of the interest.’”’ Id. at 1438. (emphasis in original). 

27 Vail, 706 F.2s at 1437, (quoting Bishop, 426 U.S. at 344). In Bishop, the plain- 
tiff, a policeman in Marion, North Carolina, was terminated by the City Manager without 
a hearing. The plaintiff who defined himself as a ‘‘permanent employee’’ argued that 
he was entitled to a pretermination hearing because he had an expectation of continued 
employment based on his length of service and “‘permanent”’ classification. Additionally, 
the plaintiff claimed that even though the ordinance controlling such matters did not 
expressly provide, the plaintiff could not be terminated except on the particular grounds 
in the ordinance which provided that a permanent employee could be discharged ‘‘if 
{he] fails to perform work up to the standard of the classification held, or continues to 
be negligent, inefficient, or unfit to perform his duties.’’ Bishop, 426 U.S. at 344 n.5. 
Consistent with the Roth rule that property interests are defined by state law, the Bishop 
Court relied on North Carolina’s ruling in Still v. Lance, 279 N.C. 254, 182 S.E.2d 403 
(1971) to hold that an ‘‘enforceable expectation of continued public employme xt . . . 
can exist only if the employer, by statute or contract, has actually granted some form 
of guarantee.’’ Bishop v. Wood, 426 U.S. at 345, (citing Lance, 279 N.C. 254, 182 S.E.2d 
403). While the North Carolina courts had not specifically addressed the language of the 
Marion city ordinance, the district court judge had ruled that the plaintiff ‘‘held his posi- 
tion at the will and pleasure of the city.’’ Bishop v. Wood, 377 F. Supp. 501, 504 (W.D. 
N.C. 1973). Thus, the plaintiff had no protectable ‘‘property interest’’ under the four- 
teenth amendment. 
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of unlawful termination of a government employee, a topic considered 
by the Supreme Court to involve both property and liberty interests under 
the fourteenth amendment.?* ‘‘When the government acts as employer, 
the application of the Due Process Clause protects the individual from 
arbitrary and capricious conduct and legitimizes governmental action when 
exercised through proper channels.’’29 





28 As support for this rule, the Vail court cited: Arnett v. Kennedy, 416 U.S. 134 
(1974); Roth, 408 U.S. 564 and cases cited therein; Cafeteria Workers v. McElroy, 367 
U.S. 886 (1961). In each of these cases with the exception of Roth which has been discussed 
herein (and is not conclusive to the Vail court’s holding) the employee was terminated 
by the employer for constitutionally impermissible reasons. Plaintiff, Vail, did not argue 
at trial that his termination was based on any impermissible ground. See, Orr v. Trinter, 
444 F.2d 128 134 (1971) for a good review of those cases in which the courts have held 
that an employee cannot be denied employment for constitutionally impermissible reasons. 

29 Vail, 706 F.2d at 1438. The court’s holding in Vail was not novel for the Seventh 
Circuit. In Hostrop v. Board of Junior College, 471 F.2d 488 (7th Cir. 1972), cert. denied, 
411 U.S. 967 (1973) the court held that a college president who had been summarily 
dismissed by the Board was entitled to notice and hearing prior to termination because 
of his protectable property interest. Relying on Roth and Sindermann the court, without 
even cursory analysis, found Hostrop’s property interest to be his ‘‘legitimate claim of 
entitlement to the position of President of Prairie State Junior College at the time he was 
discharged on July 23, 1970, for defendants had agreed to employ him until June 30, 
1972, under the terms of a series of employment contracts. A term of employment set 
by contract has been recognized as a property interest which the state cannot extinguish 
without conforming to the dictates of procedural due process.’’ Id. at 494 (citing 
Sindermann, 408 U.S. 593 and Roth, 408 U.S. 564). 

The Seventh Circuit has on several other occasions in addition to Hostrop addressed 
related questions. See Lipp v. Board of Educ., 470 F.2d 802 (7th Cir. 1972). In Lipp, 
a tenured teacher’s transfer to a less desirable job, although not a demotion, was found 
not to be a denial of a property interest: Indiana State Employee’s Ass’n v. Boehning, 
511 F.2d 834 rev’d on other grounds, 423 U.S. 6 (1975). In Boehning, a state employee 
was fired without a hearing. The court held that because the controlling state statute pro- 
vided two grounds for discharge: 1) for cause [specifically defined grounds], and 2) political 
party, there was a clear implication for an expectation of continued employment if either 
of these two grounds were found to exist. Therefore, without analysis, the Roth protec- 
tions were applicable. Young v. Brashears, 560 F.2d 1337 (7th Cir. 1977). In Brashears, 
the court held that because the county medical director did not serve ‘‘at the pleasure’’ 
of the Health and Hospitals Governing Commission which was indicated by the fact that 
the term had been deleted from the statute, the director had an interest in continued 
emp ‘vment, and therefore, procedural due process safeguards were applicable. McElearney 
v. University of Ill., 612 F.2d 285 (7th Cir. 1979). In McElearney, a non-tenured faculty 
member was dismissed in his last year of probationary status. The court found no due 
process violations because plaintiff was never led to believe that he had a permanent 
position and there were no statutory provisions from which plaintiff could assume he 
had tenure. Interestingly, the court found that informal assurances could not override 
the express language of University policy that set out the specific tenure procedures. 
Endicott v. Huddleston, 644 F.2d 1208 (7th Cir. 1980). In Endicott, the plaintiff, a Democrat, 
was appointed to the Office of Supervisor of Assessments of Pulaski County, Illinois. At 
the end of the four-year statutory term, there was a Republican controlled county board 
in office which decided not to reappoint the plaintiff. The plaintiff unsuccessfully argued 
that the statutory provision of a hearing at the time of non-reappointment gave him a 
property interest. In other words, if the plaintiff showed that there was no sufficient reason 
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IV. THE VIEW IN THE OTHER CIRCUITS 


In addition to the Seventh Circuit, several other circuits have 
addressed questions closely related to that presented in Vail. The Fifth 
Circuit in Young v. United States*® has held that certain express 
safeguards*' from arbitrary termination contained in the Army/Air Force 





to deny him the job, he retained the position. Kanter v. Community Consol. School Dist. 
65, 558 F. Supp. 890 (D.C. N.D. Ill. E.D. 1982). In Kanter, the plaintiff a tenured public 
school teacher, did not have a property interest in a merit increase. The teacher’s subjec- 
tive expectation for an increase was not sufficient to invoke procedural due process. Lyz- 
nicki v. Board of Educ. School Dist. 167, 707 F.2d 949 (7th Cir. 1983). In Lyznicki, the 
plaintiff, a principal who was demoted to a teaching position, claimed that such was 
constitutionally improper without notice and a hearing. The court held that plaintiff had 
no tenure as a principal, therefore, no expectation in continued employment in such a 
position. Smith v. Board of Educ. of Urbana School Dist. No. 116, 708 F.2d 258 (1983). 
In Smith, the plaintiffs, two coaches, contended that they had a property interest in their 
coaching positions. The court held that the plaintiffs did not for four reasons: (1) coaches 
were not included within the Illinois Teacher Tenure Act, (2) the plaintiffs were not under 
coaching contracts, (3) the oral promise of indefinite time was not enforceable here because 
there was no significant reliance by the plaintiffs on the defendant’s statement, and (4) 
no de facto tenure could be found because in light of the statute and contract law, there 
could be no reasonable expectation in continued employment. Finally, in Grimes v. Eastern 
Ill. Univ., 710 F.2d 386 (7th Cir. 1983), the plaintiff had been employed in an administrative 
position by the university for ten years under a series of one-year contracts. In 1978, 
the university gave the plaintiff a continuing appointment, the terms of which were con- 
trolled by the university’s Board of Governor’s regulations. Under those regulations the 
plaintiff was to ‘‘be employed by and serve at the pleasure of the President of the univer- 
sity,’’ subject to a 12-month notice provision. In accord with the notice provision, plain- 
tiff was notified in 1979 and was terminated one year later, whereupon plaintiff filed 
suit under 42 U.S.C. § 1983 alleging the deprivation of a property interest in his con- 
tinued employment. The district court dismissed the case. On appeal, the Seventh Circuit 
ruled that the plaintiff did not have a property interest in his job despite the ten years 
of employment, nor did the continued employment appointment constitute a protectable 
property interest because the plaintiff was serving ‘‘at the pleasure’ of the President and 
that does not give the employee the ‘‘secure, legally assured interest that counts. . . .”’ 
Id. at 387. Further, while the plaintiff argued that Int. Rev. Stat. ch. 144, § 1008 (3) 
(1981) which granted the Board of Governors the power to employ and remove for good 
cause all employees, impliedly gave the plaintiff tenure, the court found to the contrary, 
holding that the statute was simply a grant of power, a tool of control over tenured univer- 
sity personnel. Indeed, the court’s reasoning found that the plaintiff's strained reading 
which would result in the grant of tenure to administrative personnel was contrary to 
the established rule that tenure is reserved to faculty whose academic pursuits necessitate 
protections from arbitrary discharge. Compare Young v. Brashears, 560 F.2d 1337 (7th 
Cir. 1977). 

3° Young v. United States, 498 F.2d 1211 (5th Cir. 1974). 

%1 Id. at 1220. Chapter 3 of Army Regulations 60-21/Air Force Regulations 147-15 
“Personnel Relations’’ provided that an employee could not be terminated unless one 
of the following grounds was established: (1) gross inefficiency; (2) conduct on the job 
involving insubordination, violation of laws, regulations, rules or procedures, or other 
conduct incompatible with maximum employee efficiency, or conduct off the job reflecting 
substantial discredit on AAFES (provided, however, that certain remedial measures were 
not complied with); (3) unsatisfactory performance; (4) disqualification (because of inability 
to meet fidelity bond or security requirement); (5) probationary status employee whose 
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regulations controlling the subject employment relationship gave the 
employee an expectation of continued employment and were cloaked with 
those same ‘‘attributes of ‘property’ interests’ described in Roth. As such, 
due process safeguards were available to the employee. In Cusumano v. 
Ratchford,3? an Eighth Circuit case, the plaintiffs were probationary faculty 
at the University of Missouri who argued that they had not been given 
timely notice of non-renewal of their contracts, and consequently, acquired 
tenure by default which under Roth and Sindermann would require the 
University to accord plaintiffs’ notice, reasons, and a hearing. Holding 
that probationary faculty do not as a rule have a “‘property interest’’ in 
employment beyond the term of the contract, the Cusumano court 
disagreed with the plaintiff’s contentions. The court found the University’s 
tenure policies? to be clear and unambiguous; tenure could only be 
obtained by the specific procedural steps outlined in the official Univer- 
sity document and incorporated into the teachers’ contracts. Moreover, 
the AAUP statement*‘ relied upon by the plaintiffs did not constitute an 
obligatory rule or regulation, but rather, was simply advisory to the Univer- 
sity administration. 

In a Ninth Circuit case, the plaintiff in Haimowitz v. University of 
Nevada*® was a non-tenured faculty member whose contract was not 
renewed. Relying upon Sindermann®¢ and Soni v. Board of Trustees?” 





employment is not in the best interest of the AAFES; and nine other grounds relating 
to health or retirement. 

32 Cusumano v. Ratchford, 507 F.2d 980 (8th Cir. 1974), cert. denied, 423 U.S. 829 
(1975). 

33 Id. at 983. The university’s tenure policies provided for notice of termination 
for probationary faculty. As such, the plaintiff in Cusumano could have no legitimate 
expectancy of re-employment. In addition, the policy expressly stated: ‘‘holders of academic 
staff positions under term appointments shall have no rights of permanent or continuous 
tenure.’’ Id. at 984. 

34 Id. at 985. Plaintiffs relied on the following: ‘‘Notice should be given at least 
one year prior to the expiration of the probationary period, if the teacher is not to be 
continued in service after the expiration of that period.’’ The court found the AAUP 1940 
Statement of Principles was not intended by its creators to be binding on the universities, 
but rather, to serve ‘‘merely [as] norms by which the profession can judge academic prac- 
tices which have become the subject of complaints.’ Id. 

35 Haimowitz v. University of Nev., 579 F.2d 526 (9th Cir. 1978). More recently, 
the Ninth Circuit addressed the property interest issue in Goodisman v. Lytle, 724 F.2d 
818 (9th Cir. 1984) when the plaintiff filed a 42 U.S.C. § 1983 suit against the University 
of Washington and certain officials claiming inter alia a deprivation of due process in 
the denial of tenure. While plaintiff did not claim more than a unilateral expectation 
of tenure, he did argue that he had a constitutionally protected property interest in the 
tenure and promotion procedures. Finding that ‘‘[a] constitutionally protected interest has 
been created only if the procedural requirements are intended to be a ‘significant substantive 
restriction’ on the University’s decision making,’’ the court held that the procedures were 
not such a limitation and that the plaintiff’s unilateral expectation for the tenure decision 
was not sufficiently strong to create a constitutionally protected property interest. Id. at 
820 (quoting Parks v. Watson, 716 F.2d 646, 656-57 (9th Cir. 1983)). 

36 Sindermann, 408 U.S. 593 (1972). 

37 Soni v. Board of Trustees of Univ. of Tenn., 513 F.2d 347 (6th Cir. 1975), cert. 
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plaintiff argued that he had acquired tenure by default because of certain 
comments by University personnel which resulted in plaintiff’s expecta- 
tion in continued employment. Distinguishing Soni, the Ninth Circuit held 
that the plaintiff was never led to believe that tenure had been granted.3* 
Moreover, the plaintiff was totally aware of his probationary status and 
that tenure was achievable only through specific procedures outlined in 
the University Code. These facts simply did not establish a legitimate 
expectation in continued employment. Likewise, the Ninth Circuit in Davis 
v. Oregon State University?* held that the plaintiff, a non-tenured pro- 
fessor had no fourteenth amendment property interest in continued 
employment even though he claimed an oral contract between himself 
and the department chairman. Distinguishing Sindermann, the Davis court 
found that the plaintiff was fully aware of the formalized university pro- 
cedures which provide specific steps for the conferral of tenure. Moreover, 
a department head at the University had no authority, absent the consent 
of higher officials, to confer tenure. Thus, the plaintiff could in no manner 
have a reasonable expectation in continued employment.*° 

The Tenth Circuit has addressed the issue in Bertot v. School District 
No. 141 which involved a section 1983 claim filed by the plaintiffs, two 
high school teachers who were not tenured under the express provisions 
of state law.*? For the tenure argument, the plaintiffs relied instead upon 
the conduct of Sindermann to establish the ‘‘common law’’ of reemploy- 
ment which would accord them an expectation in continued employment 
sufficient to constitute a protectable property interest under the fourteenth 
amendment.*? Finding that the defendant’s conduct did not create a 
common-law,** the court denied the plaintiffs’ claims. 





denied, 426 U.S. 919 (1976). 

38 While plaintiff was never told he had tenure, he apparently was assured by univer- 
sity employees (other music faculty) that he was progressing well and would eventually 
be granted tenure. Haimowitz 579 F.2d at 528. The court’s response to the plaintiff’s 
claim was that even if such statements were admitted, the plaintiff could not have 
reasonably relied upon them. Id. 

39 Davis v. Oregon St. Univ., 591 F.2d 493 (9th Cir. 1978). 

40 Accord Seitz v. Clark, 524 F.2d 876 (9th Cir. 1975). 

41 Bertot v. School Dist. No. 1, 522 F.2d 1171 (10th Cir. 1975). 

42 Wyoming’s statutory scheme provided for 2 classes of teachers: (1) continuing 
contract teacher, and (2) initial contract teacher. The plaintiffs fell within the latter 
classification. 

43 Bertot at 1176-77. For proof of a common-law of rehiring, plaintiffs provided: 
(1) statements made at hiring, such as the fact that the school was glad to have individuals 
who planned to stay in Laramie permanently, (2) the fact that the Board had rehired teachers 
consistently since 1966, and (3) the fact that if a teacher performed satisfactorily, she 
would be rehired. 

44 Id. at 1177. For this result, the court found the Certified Personnel Handbook 
which fully explained the probationary status to be controlling. In addition, the acts and 
conduct of the school administration were not sufficient promissory statements from which 
the plaintiffs could show a legitimate property interest. 
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The Sixth Circuit has on more occasions than any other circuit 
addressed the issue of what constitutes a property interest protected by 
fourteenth amendment due process. In Harp v. Clemens,* the plaintiff, 
a probationary faculty member at Paducah Community College in Ken- 
tucky who had been employed under a series of one-year contracts from 
1965 to 1971 applied for promotion and tenure in 1971. Denied both and 
not rehired, the plaintiff filed a section 1983 action claiming a depriva- 
tion of a property interest. Summarily, the court held, on the authority 
of Roth and Orr v. Trinter,** that the plaintiff had no protectable interest. 
In Hetrick v. Martin*? a non-tenured English professor filed a section 1983 
complaint subsequent to her dismissal on stated grounds that the univer- 
sity administration disagreed with her pedagogical methods. The court 
held that, absent an impermissible first amendment termination, the 
teacher was not entitled to notice or a hearing prior to non-renewal of 
her teaching contract. The contract of a non-tenured professor at Mem- 
phis State University was not renewed in Blair v. Board of Regents.*® Upon 
non-renewal, plaintiff filed a section 1983 action alleging a violation of 
due process. Finding that the plaintiff had no legitimate expectation of 





45 Harp v. Clemens, 464 F.2d 1028 (6th Cir. 1972). 

46 Orr v. Trinter, 444 F.2d 128 (6th Cir. 1971), cert. denied, 408 U.S. 943 (1972). 
In Orr, the plaintiff, a non-tenured teacher whose contract was not renewed, filed a sec- 
tion 1983 action claiming a deprivation of a property interest and the right to notice and 
a hearing. Orr had been employed for one year, 1969-1970, as a tenth grade teacher in 
a Columbus, Ohio high school. A pre-Roth case, the Sixth Circuit held that: 

[p]ersonal desire and expectation, however, are not the equivalent of expectancy 

of reemployment in contemplation of law. Whatever expectancy of employment 

Orr may have had during his probationary period and prior to attaining tenure 

status was not subject to constitutional protection, but was subject to the discre- 

tion of the Board of Education not to renew his contract. 

Id. at 133. Thus, the fact of Orr’s short employment relationship with the high school, 
coupled with Ohio’s statute that provided that a non-tenured teacher would be considered 
re-employed at the end of the term unless the school board chose otherwise (which, of 
course, occurred in this case) made clear Orr’s status. No due process right existed. 

The court in Orr distinguished those cases which hold that the government cannot 
deny employment for constitutionally impermissible reasons. The court cited such reasons 
to be exercise of free speech, the right against self incrimination, or racial discrimination. 
Holding that the school’s refusal to give reasons or a hearing to Orr was not a constitu- 
tional violation, the court stated: ‘‘It has been held repeatedly and consistently that Govern- 
ment employ is not ‘property’ [within the Fourteenth Amendment] .. . .” Id. (quoting 
Bailey v. Richardson, 182 F.2d 46 (D.C. Cir.), aff'd, 341 U.S. 918 (1951)). 

47 Hetrick v. Martin, 480 F.2d 705 (6th Cir.), cert. denied, 414 U.S. 1075 (1973). 
see also Lukac v. Acocks, 466 F.2d 577 (6th Cir. 1972). In Lukac, the plaintiff, who was 
a tenured teacher, was also employed as the school’s football coach. When not reappointed 
as coach, the plaintiff filed suit under 42 U.S.C. § 1983. Finding that plaintiff’s position 
as coach was the same as a non-tenured teacher, the court held that the notice, reasons, 
and a hearing were not required. Moreover, the court held that for any coach to assert 
a reasonable expectation of continued employment under Sindermann was unrealistic. 
Lukac, 466 F.2d at 578. 

48 Blair v. Board of Trustees, 496 F.2d 322 (6th Cir. 1974). 
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continued employment nor proof of a constitutionally impermissible reason 
for non-renewal, the court held that procedural due process was not 
required. 

The Sixth Circuit case, Soni v. Board of Trustees*® represents a find- 
ing for the plaintiff faculty member on an unusual set of facts. The court 
held that Dr. Soni, a non-tenured mathematics professor, whose contract 
was not renewed, had, under Sindermann, ‘‘a viable understanding that 
his employment would continue on a permanent basis. . . .’’5° Dr. Soni, 
a native of India, assumed teaching responsibilities at the University of 
Tennessee in 1967 and was recommended for tenure in 1968. Because 
he was an alien and Tennessee law prohibited the grant of tenure to aliens, 
a formal vote was not taken at the meeting where his tenure was con- 
sidered. Following the meeting, however, Dr. Soni received the assurances 
of the faculty present that all had gone well. Upon receiving a letter which 
indicated that his appointment was ‘‘without’’ tenure, Dr. Soni confronted 
the department head who assured the plaintiff again that the results of 
the meeting were favorable, and that his colleagues wanted him to remain 
with the University. The Soni court concluded that, while Sindermann 
could easily have held that no reasonable expectancy of continued employ- 
ment could be created when there is a tenure policy, it did not so decide. 
Thus, for the Soni court, a formalized tenure policy was but one factor 
to be considered among all the facts®* in a determination of whether tenure, 
a property interest, was granted to the plaintiff. 

In another Sixth Circuit case, the court in Sullivan v. Brown’? held 
that a tenured teacher had no property interest in a specific job assign- 
ment and could be transferred to another school without a hearing. Eleven 
plaintiffs in Wells v. Board of Regents,5* a Sixth Circuit case, filed suit 
alleging a deprivation of a property interest when the University decided 
not to review their teaching contracts. While the plaintiffs were not 
tenured, several were employed beyond the probationary time period pro- 
vided for in the tenure policies. While the facts in Wells appeared similar 
to those posed in Soni, the Sixth Circuit distinguished Soni by summarily 





49 Soni, 513 F.2d 347. 

5° Id. at 351 (quoting Soni v. Board of Trustees, 376 F. Supp. 289, 292 (E.D. Tenn. 
1974). 

51 Id. Compare Cusumano, 507 F.2d 980 where the court found the existence of 
a formalized tenure document to preclude any argument for de facto grant of tenure. See 
also Smith, 708 F.2d at 264 n.5; Bertot, 522 F.2d 1171. 

52 Sullivan v. Brown, 544 F.2d 279 (6th Cir. 1976). In Coe v. Bogart, 519 F.2d 10 
(6th Cir. 1975), the plaintiff, a 36-year employee of a county school system in Tennessee, 
filed suit under 42 U.S.C. § 1983 alleging a deprivation of procedural due process following 
his transfer from a principal position to another position without notice, reasons, or a 
hearing. The court held that plaintiff who was tenured under the Tennessee Tenure Teacher 
Act did not have a property interest in the specific principal position assigned him. 
Therefore, the established routine transfer without notice and hearing was permissible. 

53 Wells v. Board of Regents, 545 F.2d 15 (6th Cir. 1976). 
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stating that none of the evidence presented proved that the plaintiffs had 
a continued interest in employment or that tenure was awarded by 
implication. The court found that the Kentucky statutes gave the authority 
to the University to decide the award of tenure which it did by specific 
policy and procedure. Nowhere within those procedures was there a pro- 
vision for de facto tenure. Thus, the plaintiffs’ argument for the conferral 
of tenure on a holdover theory was rejected.5* The plaintiffs in Lake 
Michigan College Federation of Teachers v. Lake Michigan Community 
College®® argued that a protected interest arose by implication from the 
terms of their employment contract. A provision of their contract stated 
that, if an employee participated in a strike, certain procedures needed 
to be followed to terminate the employee. The plaintiffs reasoned that 
such safeguards impliedly meant that they had a property interest and 
could not be discharged without notice and hearing. The court disagreed 
stating that Michigan’s Public Employee Relations Act (PERA) simply pro- 
vided certain termination procedures to be followed when an employee 
chooses to strike, not a listing of substantive grounds for discharge nor 
language that could legitimately give rise to an expectation in continued 
employment.** In Plummer v. Board of Regents®’ the plaintiff was hired 
as a department head. Following the second full year of employment and 
one year before the termination of his third annual contract, the plaintiff 
was notified that he would not be reappointed. Relying upon a letter writ- 
ten to him by a University official, the plaintiff contended that he had 
acquired a contract right for tenure.5* Finding that the condition prece- 
dent for acquiring tenure had never come into existence, the court found 
no protected property right. 

In Ryan v. Aurora City Board of Education,*? the plaintiffs who, were 
non-tenured teachers, filed a section 1983 action alleging a due process 





54 Id. at 17. 

55 Lake Mich. College Fed’n of Teachers v. Lake Mich. Community College, 518 
F.2d 1091 (6th Cir. 1975) cert. denied, 427 U.S. 904 (1976). The plaintiffs in Lake Mich. 
Community College had been dismissed for participating in an illegal strike. 

56 The Lake Mich. Community College court distinguished Young v. United States, 
498 F.2d 1211 (5th Cir. 1974) which involved regulations that delineated specific grounds 
upon which employees could be terminated and Arnett v. Kennedy, 416 U.S. 134 (1974) 
which held that the employees had a legitimate expectation for continued employment 
because the government statutorily promised that employees could retain their jobs so 
long as there was no cause for discharge. (emphasis added). 

57 Plummer v. Board of Regents, 552 F.2d 716 (6th Cir. 1977). 

58 The letter stated that if at any time during the three years, the plaintiff ceased 
to act as department chairman (barring any serious conduct), he would be considered 
for immediate tenure. Prior to the notification of termination, plaintiff never ceased to 
act as chairman. Id. at 717. 

59 Ryan v. Aurora City Bd. of Educ., 540 F.2d 222 (6th Cir. 1976), cert. denied, 
429 U.S. 1041 (1977). 
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violation when not reemployed. The plaintiffs claimed that their expecta- 
tion for continued employment arose not out of the state statutory provi- 
sions, but rather board policies which implied, in the plaintiffs’ view, 
that non-tenured teachers would be employed unless there are valid reasons 
not to rehire. The plaintiffs claimed that this policy was sufficient to create 
a property interest protected by due process. The court held to the con- 
trary stating ‘‘that a non-tenured teacher has no ‘expectancy’ of continued 
employment, whatever may be the policies of the institution, where there 
exists a statutory tenure system . . . [Thus, s]ince property interests are 
created by State law and not the Constitution. . . , the fact that the State 
limits the guarantee to only tenured teachers, necessarily negatives any 
property interest.’’*° The Ryan court thereby adopted the rule existing 
in the Eighth*: and Ninth®? Circuits and earlier established in the Sixth 
Circuit:*? if an express policy and procedure exist for obtaining the property 
interest, it will not be impliedly granted. 

Finally, the First Circuit in Casey v. Depetrillo,®5 a case which more 
closely resembles the facts of Vail than those cases previously discussed, 
has held in a per curiam decision that section 1983 is not the appropriate 
basis for a governmental employee’s action for breach of contract against 
his employer because the breach did not constitute a deprivation of 
property without due process of law under the fourteenth amendment. 
Casey is significant to this discussion because unlike the previous cases 


discussed with the exception of Hostrop, Casey addresses the issue of the 
breach of an employment contract, not the conferral of tenure. In Casey, 
the plaintiffs’ who were employees in the Cranston, Rhode Island school 
system alleged constitutional injury because of the defendant’s termina- 
tion of the plaintiffs’ contracts. The court was unsympathetic. 


This somewhat unusual characterization of a simple breach of contract by 
a state agency was designed to bring the plaintiffs’ claims within the literal 
scope of section 1983, which protects persons from ‘the deprivation of any 
rights, privileges or immunities secured by the constitution and the laws’ 
of the United States . . . [A]s the plaintiffs concede, their action is, at bot- 
tom, a simple action for breach of contract for which the state provides a 
complete and adequate remedy.*¢ 





60 Td. at 227. 

61 Cusumano, 507 F.2d 980. 

62 Haimowitz, 579 F.2d 526; Davis, 591 F.2d 493. 

63 Wells v. Board of Regents of Murray St. Univ., 545 F.2d 15 (6th Cir. 1976). Cf. 
Eichman v. Indiana St. Univ. Bd. of Trustees, 597 F.2d 1104 (7th Cir. 1979); Soni, 513 
F.2d 347. 

64 See supra notes 32-35, and 53 and accompanying text. 

65 Casey v. Depetrillo, 697 F.2d 22 (1st Cir. 1983). The First Circuit has also held 
in Mack v. Cape Elizabeth School Bd., 553 F.2d 720 (1st Cir. 1977) that the plaintiff, 
a non-tenured school teacher, could have no ‘‘legitimate claim of entitlement’’ to renewal 


of her contract when Maine law expressly provided the procedure by which tenure was 
granted. 


66 Casey, 697 F.2d at 23. 
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In further support of its holding, the Casey court quoted its previous 
holding in Jimenez v. Almodovar *’ that a ‘‘mere breach of contractual 
right is not a deprivation of property without constitutional due process 
by law. . . .Otherwise, virtually every controversy involving an involving 
an alleged breach of contract by a governmental institution or agency or 
instrumentality would be a constitutional case.’’®* 

In summary, each Circuit case above-discussed with the exception 
of Casey, Hostrop and, of course, Vail, considered the property question 
in the context of tenure and whether it had been granted. The analysis 
and holding in each case was clearly consistent with Sindermann, which 
upholds the contention that tenure is a property interest. Thus, if the 
employee proves that he or she has acquired tenure, either expressly or 
impliedly, a protectable property interest under the fourteenth amend- 
ment will have been established. The problem that remains to be resolved 
is the inconsistent holdings of the First and Seventh Circuits as to the 
status of an employment contract with a governmental employer, and 
whether such an agreement secures to the employee those kinds of interests 
that the fourteenth amendment should protect. 


V. ANALYSIS 


Regrettably, in April, 1984, an equally divided United States Supreme 
Court by per curiam decision affirmed the Seventh Circuit’s judgment in 
Vail v. Board of Education,*®® that the school board’s failure to renew Mr. 
Vail’s employment contract after giving verbal assurances of renewal was 
a deprivation of a fourteenth amendment property interest without due 
process of law. The Court chose to ignore the opportunity to remove the 
ambiguities and inconsistencies existing among the circuits on a ques- 
tion that has great import for a vast number of public employees and 
employers in this nation. To uphold and promulgate the Seventh Circuit’s 
cursory review and analysis of the constitutional, federal, and state issues 
presented by the facts of the case is, of course, insufficient guidance and 
a result which will necessarily produce more litigation in an attempt to 





67 Jimenez v. Almadovar, 650 F.2d 363 (1st Cir. 1981). In Jimenez, the plaintiffs 
were two tenured professors terminated because of fiscal exigency, a basis found by the 
court to be a legitimate reason for the unavoidable termination of contracts of tenured 
faculty. The court found that the procedure used by the university while not the specified 
one, was constitutionally adequate. Discussing substantive due process violation of 
employer’s contractual obligations versus constitutional procedural due process the Jimenez 
court stated that it had no concern over the allegations of breach of contract which clearly 
raise questions of state law. ‘‘We are not here exercising pendant or other jurisdiction 
over a purely local cause of action. We decide only such state contractual juesii‘ons as 
are necessary te determine whether the plaintiffs have been deprived of their procedural 
rights of due process under the United States Constitution.’ Id. at 370 (emphasis in the 
original). 

68 Casey, 697 F.2d at 23 (quoting Jimenez, 650 F.2d at 370). 

69 Vail, 104 S. Ct. 2144 (1984). 
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seek a definitive answer to the question: Does the breach of an employ- 
ment contract by a public employer entitle the employee to seek relief 
under 42 U.S.C. § 1983 in the federal courts alleging the deprivation of 
a property interest without due process law?7° 
The critical principle that must be recognized and addressed 
throughout the discussion of what constitutes a fourteenth amendment 
property interest is that the definition of such an interest does in fact 
emanate from a state’s interpretation. Recognizing that rule and viewing 
the specific language of the Supreme Court’s pronouncements, the Court 
has in its 1972 Roth and Sindermann decisions provided the basis for 
a definition. As previously stated, Roth’: holds that ‘‘[p]roperty interests 
. . are created and their dimensions are defined by existing rules and 
understandings that stem from an independent source such as state law— 
rules of understandings that secure certain benefits and that support claims 
of entitlement to those benefits.’’”? In Goldberg’? the plaintiffs, welfare 
recipients, were entitled to a hearing prior to termination of benefits 
because their benefits and eligibility were statutorily provided and, 
therefore, constituted protectable property. The plaintiff in Roth did not 
have a property interest because there was no state statute or university 
rule or policy giving him entitlement to his job. The review of case law 
previously presented reveals that in each plaintiff's claim for a property 
interest and the concomitant due process (with the exception of Vail, Soni 
and Hostrop), if express institutional policies and procedures or statutes 
described the conferral of the property interest, then it could not be 
impliedly granted.’* From the majority of case law, it, therefore, appears 
that in order for the plaintiff to assert a protectable claim to continued 
employment, the expectation must be based on widely distributed, official 
policy or procedure statements of institutions or governments.’5 
While it was the concern of the dissenting Justices in Bishop v. Wood’* 





70 It is reasonable to assume that the lack of definition propounded by the Supreme 
Court’s equally divided affirmation will result in indecision and errors in the day-to-day 
personnel decisions of public employers. As a result of Vail, it takes simply one error 
to make a ‘‘federal case.’’ 

71 Roth, 408 U.S. 564 (1972). 

72 Id. at 577. 

73 Goldberg, 397 U.S. 254 (1970). 

74 Even in Sindermann, 408 U.S. 593, where the court found de facto tenure, there 
was (1) a Faculty Guide and (2) the college system’s guidelines, both of which provided 
for the conferral of tenure. See supra notes 20-23 and accompanying text. The Sixth Cir- 
cuit’s Soni case is exceptional on its facts. Not only has it been distinguished by other 
circuits, the Sixth Circuit has not extended its application beyond those facts. See supra 
notes 53-54 and accompanying text. 

75 For a plaintiff to rely on anything else, especially statements that are contrary 
to statutes or formalized policy or statements made by individuals who do not have the 
statutory authority to do so, makes the reliance unreasonable. 

76 Bishop, 426 U.S. 341. 
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that the states could by ‘‘unfettered discretion’’’’ limit the parameters of 
property, it is also an apparent concern that by the same unfettered discre- 
tion, the states may trivilize’* the Constitution as in Vail where a property 
interest was found to exist based on an implied contract created from ver- 
bal assurances of renewal not contained within the written, executed con- 
tract between the plaintiff and the school board. The Vail court relied 
heavily upon its earlier holding in Hostrop’* which found that the plain- 
tiff’s interest to continued employment based on a written contract con- 
taining a specific term of time was a protectable property interest. The 
Seventh Circuit’s holding that the written employment contract between 
Dr. Hostrop and the college gave the plaintiff a protected property interest 
was Clearly an unsubstantiated extension of Sindermann where the rules 
or understandings contemplated by the Court were based on documents 
promulgated on an institution or state-wide basis. Vail represents an even 
more tenuous extension of the earlier cases. The Vail Court’s analysis of 
Sindermann and the applicability of that case to the specific facts of Vail 
are deficient in several respects. First, in the court’s summary of Sinder- 
mann, it makes the statement that the Sindermann Court found a property 
interest ‘‘despite the lack of tenure. . . .’”*° That statement is wholly inac- 
curate. The Sindermann Court did find that the plaintiff had acquired 
tenure by implication as the result of certain rules and policies propounded 
by the plaintiff's employer and the college system.*! Second, it is not 
apparent in the Vail opinion how a verbal assurance of an extended term 
given by a local school board which is not contained within the written, 
executed employment contract as in Vail rises to the level of formalized 
rules and policies widely distributed and known in the State of Texas 
as in Sindermann. Without reasoned analysis, the Seventh Circuit found 
the verbal assurances to be of the magnitude of the broadly distributed 
written words of university systems and state legislatures. That leap in 
reasoning is too great and subjects the federal judiciary, for no logical 
constitutional reason, to a barage of litigation from disgruntled employees 
who can now complain in federal court of even the most minute breach 
of contract. Considering the lack of analysis in the lower courts and the 
broad ramifications of the case, the Supreme Court has ill-served society 
by its summary disposition of Vail.*®2 





77 Id. at 349-50, n.14. 

78 Judge Posner of the Seventh Circuit writing a forceful dissent in Vail concluded 
his review of the majority opinion: ‘‘We are witnessing the trivilization of the Constitu- 
tion. I regret almost more than I can say that my brethren’s method of interpreting prece- 
dent has led them to take another step on the road whose terminus is the displacement 
of the whole state law into the federal courts.’’ Vail, 706 F.2d at 1456. 

79 Hostrop, 471 F.2d 488. It was this reliance which prompted Judge Posner in his 
dissent to say: ‘‘[I]f Hostrop is indistinguishable from the present case, [Vail], then let 
us overrule [it].’” 706 F.2d at 1452. See supra note 29 and accompanying text. 

80 Vail, 706 F.2d at 1437. 

81 See supra notes 20-23 and accompanying text. 
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The question of where to draw the boundary line for that constituting 
property protected by the fourteenth amendment is perplexing, but not 
without answers. A review of existing case law does in fact establish the 
limits that are practical and equitable. While it is true that in some 
instances, the unlawful termination of a governmental employee con- 
stitutes a constitutional violation, those cases are clearly distinguishable 
from Vail. The plaintiff who asserts that he or she is being denied employ- 
ment because of a constitutionally impermissible reason has an established 
right to seek relief in the federal courts.** Similarly, the employee who 
is denied public employment by virtue of the application of a state statute 
that is arbitrary and discriminatory in its impact on the employee or 
somehow impugns the employee by implication, may state a federal 
claim.** These cases simply demonstrate ‘‘that the state and federal govern- 
ments, even in the exercise of their internal operations, do not constitu- 
tionally have the complete freedom of action enjoyed by a private 
employer.’’®5 

Additionally, those plaintiffs who are claiming a property interest 
founded on the grant of tenure or some other form of guaranteed employ- 
ment which stems from governmentally or institutionally promulgated 
rules and regulations may present their allegations in federal court.** Con- 
trary to the opinion of the Vail court, implied contracts by themselves 





82 Tronically, Judge Posner in his dissenting opinion, notes the Seventh Circuit does 
a disservice to the Supreme Court ‘‘to apply its 1972 decisions in Roth and Sindermann 
to the very different facts of [Vail]. . . .”’ Vail, 706 F.2d at 1456. 

83 Slochower v. Board of Educ. of N.Y., 350 U.S. 551 (1956) (right against self 
incrimination). See Ryan, 540 F.2d 222. In Ryan, the court noted that section 1983 is 
the appropriate statute for the employee who is asserting that employment is being denied 
for an impermissible reason, e.g. free speech, race, self incrimination. However, ‘‘[iJt is 
the rule of [the Sixth] Circuit that judicial review in actions of school authorities involving 
the administration of State Teacher Tenure Laws is in the State courts, not the federal 
courts. . . .”” (footnote omitted) Ryan, 540 F.2d at 226. See Coe v. Bogart, 519 F.2d 10 
(6th Cir. 1975); Manchester v. Lewis, 507 F.2d 289 (6th Cir. 1974); Bates v. Dause, 502 
F.2d 865 (6th Cir. 1974). 

84 Wieman v. Updegraff, 344 U.S. 183 (1952). In Wieman, Oklahoma State employees 
were required as a condition of employment to take an oath regarding membership in 
certain prohibited organizations. The Supreme Court held that the oath which did not 
address the oath taker’s knowledge of the organization’s purposes created a conclusive 
presumption of disloyalty and to require such was a violation of the fourteenth amend- 
ment. Wieman, 344 U.S. at 190-91. See Connell v. Higginbotham, 403 U.S. 207 (1971). 

85 Cafeteria Workers, 367 U.S. at 897-98. 

86 This statement may seem to beg the question of Vail. But a careful analysis into 
the history and purpose of tenure in the academic setting will demonstrate that it is indeed 
special. See HAPSTADTER & METZGER, THE DEVELOPMENT OF ACADEMIC FREEDOM IN THE UNITED 
STATES (1969). Tenure is a recognized protection for continued employment of faculty 
and serves as a guard for academic freedom. Contract rights on the other hand extend 
the gamut of issues in a contractual relationship, e.g., job descriptions, rate of pay, etc. 
To recognize Vail as the established rule for the employee’s constitutional rights now 
makes the salary question a constitutional question. Moreover, the Seventh Circuit, out 
of which the Vail case arose, has most recently held in Grimes v. Eastern Ill. Univ., 710 
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are not sufficient to constitute a protected property interest.*” In Sinder- 
mann, the authority cited by the Vail court as support for its statement, 
the discussion of express and implied contracts was relevant to the inquiry 
of whether tenure, the property interest, was somehow—either expressly 
or impliedly—incorporated into the understanding between the parties. 
The discussion of contracts was not, as the Vail court would lead us to 
believe, determinative of the issue of whether a contract—without the pro- 
vision of tenure—was a fourteenth amendment property interest. 

Notwithstanding the above rules by which a plaintiff’s legitimate claim 
is stated, the plaintiff, who by virtue of governmental regulations has the 
right not to be discharged except for ‘‘cause’’ and who by the same regula- 
tions is given that right with procedural limitations, cannot claim a due 
process violation because a full hearing was not accorded him prior to 
termination.** The governmental employer has had broad authority in the 
absence of statutory limits to make decisions on the hiring and firing of 
its employees.*® The Court in Cafeteria Workers v. McElroy®® while 
recognizing that Wiemani v. Updegraff®: evidenced the fact that there was 
some constitutional restraints on governmental employers, stated that it 
“‘is not to say that all [governmental] employees have a constitutional right 
to notice and a hearing before they can be removed.’’*? Therefore, absent 
an impermissible reason or the ‘‘bestow[ing of] a badge of disloyalty or 
infamy, with an attendant foreclosure from another employment 
opportunity,’’°? or a fourteenth amendment property interest over which 
a mere contract does not qualify, an employee has no stated constitutional 
claim. To assume as the court did in Vail, that in each instance where 
the government terminates the employee, the Due Process Clause will pro- 
hibit such activity without notice, reasons and hearing, is to paint with 
too broad a stroke the words of the Supreme Court.% 





F.2d 386 (7th Cir. 1983) that tenure and attendant implications must be reserved to academic 
personnel who need guarantees from arbitrary discharge, unlike administrative staff. 

87 Vail, 706 F.2d at 1437. 

88 Arnett v. Kennedy, 416 U.S. 134 (1974). Arnett is inapposite to the issue presented 
in Vail. The plaintiff in Arnett had a legitimate expectancy in his job in that his removal 
could only be by cause that would promote the efficiency of the of the Civil Service. 
The grant of that expectancy by the government (which, of course, the government had 
no constitutional obligation to provide) was coupled with the limitation on the type of 
hearing accorded the employee to determine ‘‘cause.’’ The Arnett Court held that the 
employee’s due process rights were not violated because a full adversarial hearing was 
not provided to the employee. 

89 Id. at 152. 

90 Cafeteria Workers, 367 U.S. 886. 

91 Wieman, 344 U.S. 183. 

82 Cafeteria Workers, 367 U.S. at 898. The court in Cafeteria Workers further stated: 
‘It has become settled principle that government employment, in the absence of legisla- 
tion, can be revoked at the will of the appointing officer.’’ Id. at 896. 

93 Td. at 898 

94 Indeed, Justice Stevens writing for the majority in Bishop, 426 U.S. at 349 n.14 
found the idea that ‘‘every discharge implicates a constitutionally protected’’ interest to 
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VI. CONCLUSION 


The summary disposition of Vail by an equally divided United States 
Supreme Court leaves to the imagination of lawyers and judges the law 
to be applied when government breaches an employment contract with 
an employee.°5 

For more reasons than stated herein,®** the proposition that an 
aggrieved employee should be able to state a claim under 42 U.S.C. § 
1983 is not sustained by a review of the relevant case law both within 
the circuits and the Supreme Court. The termination of a governmental 
employee because that employee exercises a first amendment right or the 
fifth amendment right against self-incrimination does properly state a sec- 
tion 1983 case. Moreover, the employee who refuses to comply with a 
statute that is arbitrary or capricious, and as a result of the refusal, is denied 
governmental employment, may also state a due process claim. Likewise, 
the employee who is claiming the deprivation of a property right such 
as tenure which is defined by widely promulgated rules and policies may, 
too, state a section 1983 claim. However, by no reasoned extrapolation 
of the language of the Supreme Court can a governmental employee 
properly state a claim under section 1983 for the mere breach of a contract. 

The state of governmental employment law is best served both prac- 
tically and constitutionally, and without the derogation of an employee’s 
rights®’ if the ability of the employee to go into federal court under sec- 
tion 1983 is limited to the facts presented in the Supreme Court decisions 
previously discussed. To broaden constitutional law by the Vail Court’s 
uncritical analysis to include the plaintiff who simply alleges the breach 
of an employment contract by a governmental employer is certainly not 
legally prudent or supported by existing case law. 





be a ‘‘far reaching view.”’ 

95 This author may have assumed too much. While employment was the consistent 
setting of the case law used as authority in Vail, the concept of a contract right with 
the government, of course, extends far beyond that of the job. 

%6 The scope of this article has necessarily been limited to the specific question 
of what constitutes a protectable property interest under 42 U.S.C. § 1983. Closely associated 
with that issue and the sensibility of the whole question is the related fact that the plain- 
tiff has an adequate and more appropriate remedy under state contract law (in fact, money 
damages are the only remedy available to the plaintiff whether he was permitted to sue 
under section 1983 or state contract law). Also excluded from the scope of this article 
is the appropriateness of section 1983 to the Vail facts; whether in fact, assuming there 
is a property interest, a deprivation occurred; and finally, whether there was a due process 
violation. These are all issues raised in Judge Posner’s dissent. 

97 This is not a case of where the plaintiff has no other remedy available to him 
or her. See supra note 96 and accompanying text. 
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Many forms of relationships exist between fraternities, sororities, and 
institutions of higher education. Similarly, many legal issues arise that 
may have a major impact on these relationships. This article is limited 
in scope to the so-called ‘‘social’’ fraternities! even though much of what 
is discussed applies to ‘‘professional’’ fraternities and sororities and also 
to ‘‘honorary’’ organizations. In particular this article focuses on the ability 
of a public institution of higher education to prohibit fraternities and 
membership therein.? There are other areas in which the relationship be- 
tween the host institution and the fraternity can raise interesting legal 
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questions or bring about consequences under the law.? Time and space 
limitations prevent the examination of these additional issues. 


I. BACKGROUND 


Social fraternities trace their origin to the founding of Phi Beta Kappa 
at the College of William and Mary in Williamsburg, Virginia, in 1776.4 
While now an honorary organization, Phi Beta Kappa served as an impor- 
tant model and catalyst for the organization of subsequent fraternities. 
In 1825 the Kappa Alpha Society was founded at Union College, followed 
in 1827 by the foundation of Sigma Phi and Delta Phi. These three frater- 
nities, known as the ‘‘Union Triad,’’ established the pattern for the 
American fraternity system.5 Alpha Delta Pi, founded as the Adelphian 
Society at Wesleyan Female College, Macon, Georgia, in 1851, is credited 
as being the first women’s fraternity.* From these modest beginnings the 
system has grown to include at least 4,500 chapters on many campuses, 
with total living membership now estimated to exceed five and a half 
million individuals.” 

The impact of fraternal organizations upon host institutions is far from 
insignificant, especially in the area of alumni relations. Studies have 
indicated a high correlation between alumni satisfaction with educational 
experience and membership in fraternities.* The proportion of alumni 


financial support received from fraternity members also far exceeds the 
proportion of fraternity alumni to the entire alumni population. Another 
study has found that a higher proportion of fraternity members graduate 
from their institutions than do students who are not fraternity members. 1° 
Statistics currently available from the National Interfraternity Conference 





3 Such issues include due process issues; questions of property tax liability arising 
from the relationship of fraternities to educational institutions; zoning ordinances; the 
permissibility of delegation of definitional and enforcement authority to the educational 
institution or to a student organization; and the exposure of the institution and its staff 
members to legal liability from hazing incidents, violations of liquor laws, and other 
occurrences such as accidents of food poisoning. An additional array of concerns is raised 
within the setting of the Internal Revenue Code and regulations pertaining to tax exempt 
and charitable organizations. 

4 BAIRD’S MANUAL OF AMERICAN COLLEGE FRATERNITIES 5 (1977). 

5 Id. at 6. 

6 Id. at 414. 

7 Id. at preface. See studies available from the National Interfraternity Conference, 
3901 W. 86th Street, Indianapolis, IN 46268. 

® Report available from the Center for the Study of the College Fraternity, P.O. 
Box 903, Bloomington, IN 47404. The Center is a nonprofit organization operating in 
conjunction with and under the auspices of Indiana University. 

9 Id. 

10 Figures regarding this trend are available from the National Interfraternity Con- 
ference and also from the Association of Fraternity Advisors. The latter organization is 
composed of professionals from deans’ offices or offices of student affairs who advise 
or counsel fraternity organizations and their members on a full- or part-time basis. 
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and other sources indicate a substantial increase in student interest in 
fraternities and membership therein." It is within this setting that analysis 
of an institution’s ability to prohibit fraternities from organizing on cam- 
pus or to proscribe student membership therein is of particular interest. 


II. FRATERNITIES AT PUBLIC INSTITUTIONS: EARLY CASES 


The ability of a state, either directly by statute or by regulation through 
its educational institutions, to prohibit student membership in fraternal 
organizations has been examined in detail in a relatively old line of cases. 
It should be noted that many of these cases arose in the context of secon- 
dary schools as opposed to colleges and universities. The weight of older 
authority seems clear that states may prohibit pupils in public schools 
from joining fraternal organizations regardless of whether the fraternal 
activities take place on the school premises or elsewhere. 1? 

The authority of the state, either directly or indirectly, to prohibit 
fraternity membership has been upheld against challenges on numerous 
grounds including denial of equal protection, unauthorized extension of 
delegated powers, and unjustified paternalism.'? A Florida statute pro- 
hibiting the organization of fraternities in public schools or student 
membership therein withstood constitutional challenges based upon the 
due process clause and the right of assembly.‘ School regulations pro- 
hibiting fraternity membership have also been sustained against challenges 
that they were in violation of parental authority.*® 

A common thread among many of the cases involving secondary 
schools seems to be the belief that fraternities may be detrimental to the 
best interests of the student, given the relative youth of the pupils and 
the feeling that they may be at a stage of life wherein they are too suscep- 
tible to the pressures exerted within the fraternal setting. A 1912 California 
case upholding a statutory restriction supplies a clear illustration of this 
commonly held opinion. 


Applying this construction to the act under consideration, it is quite apparent 
to us that the younger and more immature pupils of the public schools may 
quite properly form a class and be made the subject of this character of legisla- 
tion. Normal schools and colleges are attended by students who are prepar- 
ing for the serious affairs of life; and being older in years and with wider 
experience are better fortified to withstand any possible hurtfull influence 
attendant upon membership in secret societies and clubs that the younger 





11 National Interfraternity Conference studies indicate that in the academic year 
1971-72 there were approximately 4,400 chapters of undergraduate mens’ fraternities in 
existence. For the current academic year, 1984-85, over 5,000 chapters have been iden- 
tified. During the academic year 1971-72 the average chapter contained 34 members. In 
the current academic year the average chapter contains 50 members. 

12 See citations set forth in Annot., 10 A.L.R. 3d, 389, 392-99 (1966). 

13 Lee v. Hoffman, 182 Iowa 1216, 166 N.W. 565 (1918). 

14 Satan Fraternity v. Board of Pub. Instruction, 156 Fla. 222, 22 So.2d 892 (1945). 

15 Burkitt v. School Dist., 195 Or. 471, 246 P.2d 566 (1952). 
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pupils attending elementary and secondary schools, who are less experienced 
and more impressionable. '* 


In general, the cases dealing with secondary schools support the 
authority of the state directly or indirectly to prohibit fraternities and frater- 
nity membership given the tender age of the students involved. The reason- 
ing set forth in these older cases has remained current at least through 
1962 when this issue was further analyzed by the Ohio Court of Appeals. 
That court found that a school board regulation barring fraternity members 
from school extracurricular activities did not constitute a deprivation of 
any constitutional rights or natural privileges as citizens or pupils of the 
public school system. *” 

Case law involving similar situations in public institutions of higher 
learning seems to parallel the law arising in the setting of the secondary 
school as referred to above. A leading case is the 1915 United States 
Supreme Court decision in Waugh v. Board of Trustees of University of 
Mississippi.'* This case involved a Mississippi statute which declared that 
‘‘secret orders, chapters, fraternities, sororities, societies and organiza- 
tions of whatever name, or without a name, of similar name and purpose, 
among students’’ were abolished and prohibited at the University of 
Mississippi and at all other educational institutions supported in whole 
or in part by the state.® 

The plaintiff in this case had been denied admission at the University 
of Mississippi when he refused to sign a required pledge that he was not 
a member, nor would become a member, of a fraternity even though the 
plaintiff was otherwise eligible for admission to the University.2° The plain- 
tiff appealed from an adverse ruling by the Mississippi Supreme Court 
on the basis that the statute was an obstruction to pursuit of happiness 
and a deprivation of his property rights and/or violated his privileges and 
immunities as guaranteed by the Constitution of the United States. The 
Court indicated that the legislature, which was in control of the state 
institutions of higher education, had a right to legislate for their welfare 
and could ‘‘enact measures for their discipline and . . . impose the duty 
upon the trustees of each of these institutions to see that the requirements 
of the legislature are enforced.’’?1 The Court seemed to indicate that the 
right to attend the University of Mississippi was a conditional right and 
opined that ‘‘the enactment of the statute may have been induced by the 
opinion that membership in the prohibited societies divided the attention 
of the students and distracted from that singleness of purpose which the 





Bradford v. Board of Educ., 18 Cal. App. 26, 121 P. 929, 932 (1912). 
Holroyd v. Eibling, 116 Ohio App. 440, 188 N.E.2d 797 (1962). 

Waugh v. Board of Trustees, 237 U.S. 589, aff’g 105 Miss. 623, 62 So. 827 (1915). 
Id. at 591. 

Id. at 593. 

Id. at 596. 








1985 LEGAL ASPECTS OF FRATERNITIES 469 


State desired to exist in its public educational institutions.’’?? The Supreme 
Court apparently had little difficulty in favorably balancing the right of 
the state to pursue educational policy against the constitutional rights of 
the individual prospective student. 

Few other courts have given judicial scrutiny to such prohibitions 
in the higher education setting. However, a 1954 New York decision con- 
tained dictum to the effect that a board of trustees may adopt such measures 
as it feels are necessary to effect its duty of supervision and control of 
the educational institution, including the outlawing of social organiza- 
tions with a direct or indirect association with a national organization.?* 
Without entering into lengthy consideration, the court held that the board 
was entitled to exercise its delegated powers to regulate the educational 
environment regardless of any effect such a policy of prohibition might 
have upon organizations outside the university. The court found little merit 
in the contentions that such a policy encroached upon freedom of assembly 
or denied fraternity members equal protection under the law. 

Although Waugh is often cited as the leading case in the area, it was 
preceeded by an Indiana case involving a regulation by the board of trustees 
and faculty of Purdue University. In State ex rel. Stallard v. White,?4 the 
Indiana Supreme Court considered a rule prohibiting membership in any 
fraternity or secret society and requiring as a condition of admission to 
the University a written pledge promising observance of the rule. In this 
case, as in Waugh, the plaintiff was denied admission for refusal to sign 
the written pledge.?5 The court found in favor of the plaintiff on the narrow 
grounds that such a rule would unjustly affect persons who were already 
members of fraternities or other secret societies.2* The court stated that 
because such disqualification of members of Greek fraternities or similar 
societies might well support discrimination against large classes of 
inhabitants of the state in contravention of the state’s policies of further- 
ing higher education,?’ the rule was ultra vires and unreasonable.2* While 
finding for the plaintiff, the court indicated that the University would 
have the necessary authority to regulate the activities of the individual 
when that individual had become a student of the University, and that 
it was clearly within this power to prohibit membership in fraternities 
or other secret societies.?9 

As noted above, there are only a few cases touching on the issue of 
prohibition of fraternities in higher education. Against this relative dearth 





22 Id. at 596-97. 
23 Webb v. State Univ. of N.Y., 125 F. Supp. 910 (N.D.N.Y. 1954), appeal dismissed, 
348 U.S. 867 (1954). 
24 State ex rel. Stallard v. White, 82 Ind. 278 (1882). 
Id. at 282. 
Id. at 287. 
Id. 
Id. at 288. 
Id. at 285-86. 
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of legal precedent, the 1966 case of Sigma Chi Fraternity v. Regents of 
University of Colorado*® takes on substantial significance. While this case 
has often been cited as authority supporting a university’s ability to pro- 
hibit fraternities, it actually involved a determination by the Board of 
Regents that any fraternity, social organization, or other student group 
which was required by its constitution, rituals, or government to deny 
membership to any person based on race, color, or religion would be placed 
on probation.*? The penalty of probation involved the loss of rushing and 
pledging privileges,*? and thus effectively terminated the organization’s 
ability to renew and sustain itself. This case is especially significant in 
that it contains a substantial discussion of the evolving concept of the 
first amendment right of freedom of association as applied to fraternal 
organizations. This case also applies an important balancing of interests 
test in the consideration of the appropriateness of a university’s policies. 

The case involved enforcement of a 1956 resolution of the Board of 
Regents requiring the University to place on probation any fraternity, social 
organization, or other student group compelled by its constitution, rituals, 
or government to deny membership to any person because of his race, 
color, or religion. The student organizations were required to file a cer- 
tificate of compliance with the University. The Beta Mu Chapter of Sigma 
Chi Fraternity had filed such a certificate of compliance. However, in 1965 
the Regents were informed that Sigma Chi had suspended its Stanford 
University chapter purportedly as a result of that chapter’s pledging a 
black student. By unanimous resolution, the Regents agreed to require 
Sigma Chi to produce evidence that the Stanford suspension was not con- 
nected with the pledging of the black student.3? Following a period of 
communication with Sigma Chi Fraternity and with Stanford University, 
during which the Beta Mu Chapter remained silent, the Regents made 
a determination that ‘‘the evidence provided has failed to establish that 
the suspension (of the Stanford Chapter) was in no way connected with 
the pledging of a Negro student by the Stanford Chapter.’’4 

As a result of this finding, the Beta Mu Chapter was placed on proba- 
tion and Sigma Chi and its local chapter thereafter sought injunctive relief 
against the Board of Regents. By stipulation between the parties as to the 
issues in dispute, it was agreed that the main issue before the court was 
whether procedural due process was afforded Sigma Chi in placing Beta 
Mu Chapter on probation. The parties agreed that ‘‘whether Beta Mu 
Chapter [was] compelled by its constitution, rituals or government to deny 
membership to any person because of his race, color or religion’ was not 
an issue.35 





30 Sigma Chi Fraternity v. Regents of Univ. of Colo., 258 F. Supp. 515 (D. Colo. 1966). 
. at 519. 


. at 520. 
. at 518. 
. @€ S21. 
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In reaching its decision, the court first disposed of the collateral issues 
ruling that a three judge court was properly convened and that the action 
had not become moot as a result of the decision of the Beta Mu Chapter 
to relinquish its campus standing. In considering the merits of the main 
issue, the court first analyzed the evolving concept of freedom of associa- 
tion under the first amendment. The court noted that freedom of associa- 
tion, which the plaintiffs were seeking to uphold, had been extended by 
the Supreme Court in recent years in a number of cases. The court cited 
cases such as NAACP v. Alabama ex rel. Patterson,3® which equate 
freedom of association with the rights of freedom of speech and assembly. 
The court pointed out that in each of the numerous cases interests ad- 
vanced by the curtailment of freedom of association were not sufficiently 
related to the means adopted to accomplish the legislative purpose. Ap- 
plying a balancing of interests test the court noted that ‘‘the right of associa- 
tion is not, as plaintiffs have contended, an absolute right but is always 
subject to evaluation in r2lation to the interest which the state seeks to 
advance.’’3? Continuing, che court noted that the NAACP cases arose in 
the context of interference with political, economic, religious, or cultural 
interests, adding that it did not appear that the right of association was 
necessarily limited to such objectives.3* The court indicated that it had 
examined many decisions focusing on the right of association in an effort 
to discover whether such a right would apply in relation to a social 
organization having no broad public interest objectives. Furthermore, the 
court noted that none of the decisions it had examined had upheld the 
right of association as applied to a social fraternity and went on to state 
the lack of an exact or closely analogous precedent would not defeat plain- 
tiffs’ claims if the claims had substantial merit. While the court declined 
to determine whether such a right existed, it nevertheless went on to decide 
the case based on a balancing of interests test as if the right existed. 

In the process of deliberation, the court looked to Waugh and Webb 
and pointed out that the policy which the Board of Regents was promoting 
in the instant case constituted implementation of substantive rights 
guaranteed by the fourteenth amendment, adding: 


The Resolution itself is, as compared with that approved in Waugh, .. . 
a mild regulatory measure. It seeks to promote the principal of racial and 
religious equality, but there is nothing in it that can be regarded as excessive 
exercise of power. . . .Therefore, we need not base our decision on the 
proposition that the right of association as recognized by the cases is not 
a right which has had prior recognition. Instead, we hold that if the right 
exists it is a relative one.*° 





36 NAACP v. Alabama ex rel. Patterson, 357 U.S. 449 (1958). 
37 Sigma Chi Fraternity, 258 F. Supp. at 525. 

38 Id. 

39 Td. at 526. 

40 Id. at 527. 








472 JOURNAL OF COLLEGE AND UNIVERSITY LAW Vol. 11, No. 4 


Within the context of attempting to balance the competing interests 
involved, the court denied plaintiffs’ request for injunctive relief. The case 
is especially significant in that it does not preclude the application of the 
first amendment freedom of association to a social fraternity setting, and 
leaves open the possibility that a balancing of interest test under other 
circumstances might indeed sustain the right of association for fraternities 
and their members. 

The case is also significant as a symbol of the political and social 
changes occurring during the late 1960s and early 1970s—a period of 
declining interest in fraternities. It is difficult to conceive of student 
activists of that period adamantly litigating their right to associate in frater- 
nities. This attitude may at least partially explain why there are no signifi- 
cant cases subsequent to Sigma Chi addressing the ability of a university 
or college to prohibit fraternities or membership therein. The courts have 
continued to clarify the concept of right of association, however, and it 
may be helpful to look at the developing law to determine by analogy 
whether this right could apply to fraternal organizations. 


Ill. Later Cases: Healy, Roberts, and the Freedom of Association 


Although fraternal organizations may not have been actively litigating 
their right of freedom of association during this politically turbulent period, 


other student organizations took this issue before the courts. In 1972, the 
United States Supreme Court analyzed the freedom of association in a 
public institution of higher education in Healy v. James.* In Healy, Central 
Connecticut State College denied official recognition to a group of students 
who attempted to form a chapter of Students for a Democratic Society. 
Recognition was denied based upon a concern that the organization might 
advocate a policy of disruption and violence in conflict with the rights 
of the college and with the rights of other students. 

In the introduction to the Court’s decision in Healy, Mr. Justice Powell 
noted that the case involved sensitive issues: 


As the case involves delicate issues concerning the academic community, 
we approach our task with special caution, recognizing the mutual interest 
of students, faculty members, and administrators in an environment free 
from disruptive interference with the educational process. We are also mind- 
ful of the equally significant interest in the widest latitude for free expres- 
sion and debate constant with the maintaining of order. Where these interests 
appear to compete the First Amendment, made binding on the states by the 
Fourteenth Amendment, strikes the required balance.*? 


The Court also indicated its understanding that the denial of official 
recognition would seriously jeopardize a student organization’s oppor- 
tunities for existence and growth. Non-recognized organizations could not 





41 Healy v. James, 408 U.S. 169 (1972). 
42 Id. at 171. 





1985 LEGAL ASPECTS OF FRATERNITIES 473 


use college facilities such as the student newspaper or campus bulletin 
boards to place announcements for meetings and were barred from using 
campus facilities for holding such meetings. The Court came to this 
understanding even though the lower courts and the college itself had 
argued that the students could still meet as a group, distribute written 
material, and advise others of their purpose and future meetings, provided 
it were done off campus. It was ultimately held in Healy that the lower 
court decisions must be reversed based upon two ‘‘fundamental errors.’’*2 

First was the failure to recognize that the Constitution’s protection 
is not limited to direct interference with fundamental rights, but also 
prevents more subtle government interference. The second error was that 
the lower courts had assumed that the students had the burden of show- 
ing entitlement to recognition by the college. The Court stated that while 
a college has a legitimate interest in preventing disruption on the campus 
which may justify restraint, ‘‘a ‘heavy burden’ rests on the college to 
demonstrate the appropriateness of that action.’’** Healy stands for the 
general proposition that where a forum or recognition is extended by a 
University to some student groups denial to particular groups of use of 
campus facilities for meetings and other appropriate purposes must be 
subjected to the level of scrutiny appropriate to any form of prior restraint.*5 
Although the Court reversed the lower court’s holding, it indicated that 
it could not conclude, due to the ambiguous facts of the case, that there 
was no basis for non-recognition. Therefore, the Supreme Court remanded 
the case and set forth guidelines for the lower court to consider when 
hearing the case again. 

Specifically, the Court indicated that the record raised the question 
of whether the petitioners were willing to abide by reasonable rules govern- 
ing conduct. The Court indicated that an intention for non-compliance 
could constitute a reasonable basis for denial of recognition.** The Supreme 
Court directed the lower court to determine whether the college regula- 
tions required that prospective groups affirm that they intend to comply 
with reasonable campus regulations. If so, the lower court was also to 





43 Id. at 184. 

44 Id. 

45 See also Widmar v. Vincent, 454 U.S. 263, which cites Healy and further states 
‘“‘through its policy of accomodating . . . meetings, the University has created a forum 


generally open for use by student groups. Having done so, the University has assumed 
an obligation to justify its discriminations and exclusions under applicable constitutional 
norms.’”’ Id. at 267. 

46 Healy, 408 U.S. at 193. ‘‘A college administration may impose a requirement, 
such as may have been imposed in this case, that a group seeking official recognition 
affirm in advance its willingness to adhere to reasonable campus law. Such a require- 
ment does not impose impermissible conditions on the students’ association rights. Their 
freedom to speak out, to assemble, or to petition for changes in school rules is in no 
sense infringed. It merely constitutes an agreement to conform with reasonable standards 
respecting conduct. This is a minimal requirement, in the interest of the entire academic 
community, of any group seeking the privilege of official recognition.’’ Id. 
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ascertain whether the petitioning students intended to comply with the 
regulations. 

The 1984 case of Roberts v. United States Jaycees*’ contains the United 
States Supreme Court’s most recent statement on the right of association. 
This case is important not only because it contains a thorough review of 
the development of this right, but also because it examines the right of 
association on its own rather than within the context of discriminatory 
exclusion from a public forum to which other groups are allowed access. 

Roberts involved the applicability of the Minnesota Human Rights 
Act*® to Minnesota Chapters of the United States Jaycees. That act pro- 
vides in part: 


It is an unfair discriminatory practice to deny any person the full and equal 
enjoyment of the goods, services, facilities, privileges, advantages, and 
accomodations of places of public accommodation because of race, color, 
creed, relation, religion, disability, national origin, or sex.*® 


The bylaws of the United States Jaycees limit regular membership to young 
men between the ages of eighteen and thirty-five. Two chapters in Min- 
nesota had been violating the bylaws for several years by admitting women 
as regular members. Consequently, the national organization applied a 
number of sanctions against these chapters including consideration of 


revocation of their charters.5° 

The chapters subsequently filed charges under The Minnesota Human 
Rights Act, and the United States Jaycees countered by bringing suit against 
the state officials to prevent enforcement of the act alleging that required 
acceptance of women as regular members would violate the male members’ 
constitutional rights of free speech and association.*! The United States 
district court certified to the Minnesota Supreme Court the question of 
whether the plaintiff was a ‘‘place of public accommodation’’ within the 
meaning of the act.52 The Minnesota Supreme Court answered the ques- 
tion in the affirmative and the plaintiff then amended its federal com- 
plaint to claim that the Minnesota Supreme Court’s interpretation of the 
act rendered it unconstitutionally vague and overbroad.*3 

At trial, the United States District Court found in favor of the state 
authorities.5* The United States Court of Appeals for the Eighth Circuit 





47 Roberts v. United States Jaycees, 104 S. Ct. 3244 (1984). 

48 MINN. STAT. § 363.03 (3) (1982). 

49 Id. 

50 Roberts, 104 S. Ct. at 3252. 

51 Td. at 3251. 

52 United States Jaycees v. McClure, 305 N.W.2d 764 (1981). 

53 Id. 

54 United States Jaycees v. McClure, 534 F. Supp. 766 (4th D. Minn. 1982), rev’d, 


709 F.2d 1560 (8th Cir. 1983), rev’d sub. nom, Roberts v. United States Jaycees, 104 
S. Ct. 3244 (1984). 
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reversed, holding that by requiring the United States Jaycees to admit 
women as full voting members the Minnesota Human Rights Act violated 
the rights of the organization’s members as provided by the first and four- 
teenth amendments to the Untied States Constitution.55 The court further 
ruled that the Minnesota Human Rights Statute as construed and applied 
by the Minnesota Supreme Court was rendered unconstitutionally vague 
for failure to provide any criteria that distinguished ‘‘private’’ organiza- 
tions from ‘‘public accommodations’’ as covered by the statute.5* 

In a landmark decision, the United States Supreme Court reversed 
the circuit court, both as to the applicability of the freedom of association 
and as to the issue of unconstitutional vagueness. In reaching its deci- 
sion, the Court focused its consideration and attention to the constitu- 
tional issue of freedom of association. Speaking through Justice Brennan, 
the Court noted that its decisions in this area concerned two distinct 
concepts: 


In one line of decisions, the Court has concluded that choices to enter into 
and maintain certain intimate human relationships must be secured against 
undue intrusions by the State because of the role of such relationships in 
safe-guarding the individual freedom that is central to our constitutional 
scheme. In this respect, freedom of association receives protection as a fun- 
damental element of personal liberty. In another set of decisions, the Court 
has recognized a right to associate for the purpose of engaging in those 
activities protected by the First Amendment—speech, assembly, petition for 
the redress of grievances, and the exercise of religion. The Constitution 
guarantees freedom of association of this kind as an indispensable means 
of preserving other individual liberties.5” 


The Court indicated that ‘‘when the State interferes with individuals’ selec- 
tion of those with whom they wish to join in a common endeavor, freedom 
of association in both of its forms may be implicated.’’5* The Court 
categorized these two types of protected liberties as freedom of intimate 
association and freedom of expressive association,5® and devoted its 
attention to the application of these two types of freedom of association 
to the facts. In examining expressive association, the Court noted that ‘‘the 
individual’s freedom to speak, worship and to petition the Government 
for the redress of grievances could not be vigorously protected from 
interference by the State unless a correlative freedom to engage in group 
effort toward those ends could also be guaranteed.’’®° This is the sort of 





55 United States Jaycees v. McClure, 709 F.2d at 1560. 
56 Id. at 1581-82. 

57 Roberts, 104 S. Ct. at 3249. 

58 Id. 

59 Id. at 3250. 

60 Id. at 3252. 
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political association which is implied from the actual language from the 
first amendment,*! which applies in a wide variety of political, social, 
economic, educational, religious, and cultural settings. 

The Court provided specific examples of various government actions 
which would result in unconstitutional infringement upon these protected 
freedoms, and cited Healy v. James® as a situation in which the govern- 
ment had sought to impose penalties or withhold benefits from individuals 
because of their membership in a disfavored organization. 

Following the reasoning set forth in Healy, the Roberts Court indicated 
that these rights are not absolute, but rather are subject to a form of balanc- 
ing test. Again the Court found that infringements on freedom of expressive 
association may be justified by regulations adopted to serve compelling 
State interests, so long as those interests are unrelated to the suppression 
of ideas, and cannot be achieved through less restrictive means.** The 
Court concluded that Minnesota’s compelling interest in eradicating 
discrimination against its female citizens justified the impact that the 
application of the statute to the Jaycees may have had on the male members’ 
freedom of association. 

In reaching this determination, the Court accepted the Minnesota 
Supreme Court determination that Jaycee membership offered programs 
and benefits including leadership skills, business contacts, and employ- 
ment promotions. The Court felt that assuring women equal access to these 
benefits clearly furthers compelling state interests.** Of particular impor- 
tance was the Court’s determination that the Jaycees had failed to 
demonstrate that the act imposed any serious burdens on the male 
members’ freedom of expressive association. The Court noted that over 
the years the Jaycees had engaged in a variety of activities encouraging 
free expression on political, economical, cultural, and social affairs. 
However, it pointed to the fact that there was nothing in these activities 
that the admission of women could be shown to adversely affect, and that 
the specific content of most of the resolutions of the Jaycees over the years 
had nothing to do with sex. Applying the balancing test to these facts, 
the Court clearly felt that any minor interference with freedom of expressive 
association for the male members of the Jaycees was so clearly minimal 
compared to the compelling state interests that the state action should 
be sustained.®5 

In addition to the freedom of expressive association, the freedom of 
intimate or nonpolitical association was also discussed by the Court. In 
considering the application of this doctrine the Supreme Court found ‘‘that 





61 U.S. Const. amend. I (‘‘ . . . for the right of the people to peaceably assemble 
and to petition the government for a redress of grievances.’’). 

62 Healy, 408 U.S. 169. 

63 Roberts, 104 S. Ct. at 3252. 

64 Id. at 3254. 

65 Td. 
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the Jaycee chapters lack the distinctive characteristics that might afford 
constitutional protection to the decision of its members to exclude 
women.’’6* Supporting their reasoning, the Justices set forth a long line 
of precedent in which the concept of nonpolitical or intimate freedom 
of association developed, noting that ‘‘certain kinds of personal bonds 
have played a critical role in the culture or traditions of the Nation by 
cultivating and transmitting shared ideals and beliefs; they thereby foster 
diversity and act as critical buffers between the individual and the power 
of State.’’? The Court defined the attributes of this type of association 
as ‘‘relative smallness, a high degree of selectivity in decisions to begin 
and maintain the affiliation, and seclusion from others in critical aspects 
of the relationship.’’** Additional factors of purpose, policies, and con- 
geniality were also important. The Court compared family relationships 
at one extreme with association within a large business enterprise at the 
other extreme, indicating that the latter seemed remote from the type of 
situation giving rise to this particular constitutional protection.*® The Court 
indicated that between these extremes there lies a broad range of human 
relationships. In any given situation a careful assessment must be made 
to determine the location of the specific type of association within the 
spectrum.” The relative right must then be balanced against the particular 
incursion by the state. 

In concluding that the Jaycees did not fall within a protected range 
of the spectrum, the Court noted several factors. Local chapters of Jaycees 
were large and basically unselective groups. The two chapters involved 
had approximate memberships of four hundred or more individuals.”1 
There was no criteria either at the national or local level for judging 
applicants for membership, and new members were routinely recruited 
and admitted with no inquiry whatever into their background.” Numerous 
nonmembers of both genders regularly participated in a substantial por- 
tion of the activities, including many of the organization’s various com- 
munity programs, awards ceremonies, and recruitment meetings.’? It may 
be inferred from the recitation of these circumstances that a converse set 
of facts would support a finding of a protected right of nonpolitical or 
personal association. 

Roberts may be of substantial assistance in evaluating the freedom 
of association and its applicability to prohibition of fraternities by public 
institutions of higher education. Given the modern understanding of first 
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amendment freedoms, fraternities could certainly argue that they fall well 
within the required criteria for at least balanced protection under first 
amendment freedoms of nonexpressive association. There is a high degree 
of selectivity in the affiliation process by both the fraternity chapters and 
the individual prospect. The pledging period tends to further distill the 
selectivity process because both the organization and the individual have 
an opportunity to investigate whether the affiliation should be pursued 
and maintained. In addition, national or international fraternities often 
maintain a high degree of selectivity with regard to campuses deemed 
acceptable to colonize, or groups deemed appropriate for conversion to 
a chapter. Fraternity chapters are relatively small when compared with 
the size of the Jaycee organizations involved in Roberts. Fraternities tend 
to maintain uniform policies with specific statements of purpose. Con- 
geniality is also emphasized. Fraternities strive to reinforce shared ideals 
among their members and conduct their meetings and many of their affairs 
in seclusion from others. 

Fraternities may also be entitled to protection under freedom of ex- 
pressive association. Fraternity goals of pursuing common ideals, intellec- 
tual development of the individual, furtherance of leadership skills, and 
promotion of a well-rounded educational experience all may fall within 
the social, educational, and cultural settings to which the right of ex- 
pressive association applies. 

It should be remembered that the case law specifically involving frater- 
nities and other cases involving ‘‘students’ rights’’ arose in a situation 
where the average student had not attained the legal age of majority. Now, 
with the lowering of the age of majority in most states, there may be a 
weakening of the paternalistic considerations set forth in the older line 
of cases. Of course any protected freedom of association would still have 
to be balanced against the educational or other state interest to be served 
by prohibition of fraternities. However, given Roberts, it would appear 
difficult for a public university to maintain an absolute bar against frater- 
nity membership (as opposed to denial of formal recognition or use of 
facilities) even in the case where the university did not grant recognition 
or provide a forum to any student groups or organizations. 


IV. CONCLUSION 


The ability of an institution of higher education to preclude frater- 
nities or sororities or to prohibit membership in them is highly questionable 
in the public institution setting. While older precedent appears to give 
broad powers to institutions of higher education, legal trends and recent 
decisions indicate substantial restrictions on these powers. In particular, 
the development of the protection of political and non-political rights of 
association, taken together with the lowering of the age of majority and 
the increasing recognition of the importance of higher education, would 
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strongly indicate the application of increasing restraints against the 
imposition of prohibition of fraternities or membership therein. 

As a practical matter, fraternities are extremely reluctant to bring legal 
action against colleges and universities. Fraternities quite clearly view 
themselves as being involved in a cooperative relationship with the 
institution of higher education. Because fraternity alumni tend to have 
a more favorable impression of their academic experience at the host 
institution than do nonfraternity alumni, there tends to be an extremely 
high degree of loyalty to the alma mater among fraternity alumni. It is 
anticipated that these factors will continue the relative scarcity of legal 
precedent with regard to the issues examined in this article. 








WHO SHOULD SPEAK? 
WHO SHOULD PAY? THE 
COMPLEXITIES OF REFUNDING 
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I. INTRODUCTION 


Today’s college or university campus is more than a site for in-class 
learning. It is a cosmopolitan environment where speakers of various view- 
points expound their philosophies, artists of divergent schools create and 
perform, and student organizations of myriad purposes meet for explora- 
tion of shared interests. Often a portion of these activities are funded by 
mandatory fees imposed by the institution and paid by students. 

In recent years there has been a growing dissatisfaction with the 
imposition of fees which support health services, publications, and other 
programs and activities outside the classroom. When student fees began 
to be utilized for purposes of advocating social and political philosophy, 
students opposing those views began to question the legality of student 
fees being used to fund partisan positions. Colleges and universities, sen- 
sitive to these concerns, tried several solutions, including denial of recogni- 
tion to controversial organizations and withdrawal of funds from controver- 
sial publications. However, such solutions generally have been held by 
the courts to be contrary to the first amendment interests of the student 
body. As a result, many institutions have continued to search for methods 
to balance the interests of the speaker and the payer. One method which 
has been given considerable attention is the refundable fee. 

This Note examines the legal and ethical issues surrounding the adop- 
tion of a refundable fee policy by public institutions of higher education. 
Discussed are the parameters for lawful imposition and usages of a man- 
datory student fee. Legal restrictions which have been placed on the right 
of an institution to adopt a refunding plan are reviewed, as well as the 
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ethical issues that should be considered by institutions considering a re- 
fund policy. 


II. IMPOSITION OF MANDATORY STUDENT FEES 


The first step in the consideration of a refund policy is a close look 
at the nature of the fee imposed. Although mandatory student fees have 
withstood many challenges, the imposition of fees is not without limita- 
tion. The Constitutional limitations’ on the imposition of mandatory 
student fees have been established over the past two decades in a series 
of cases.? 

The first challenges to the rights of institutions of higher education 
to impose mandatory student fees were statutory. In Randall v. Colorado 
State Board of Agriculture,* the challenged fees were related to extra- 
curricular activities, including fees for intercollegiate football and funds 
for a football stadium. Students challenged the power of the institution 
to impose these fees, as activity fees were not specifically mentioned in 
the school’s grant of authority. The court found the statutory authority 
of the school’s governing board broad enough to encompass the imposition 
of such a fee without a specific mention of activity fees in the enabling 
legislation.* 

Equal protection arguments against the imposition of mandatory stu- 
dent fees were the next challenges. In Chaney v. Ahlgren® students at the 
University of Tennessee claimed programs supported by the mandatory 
fees did not serve the interests of all students, and students’ rights under 
the equal protection clause of the fourteenth amendment had been violated. 
The United States District Court found the activity fees were both 
reasonable and nondiscriminatory, and the students had not raised a federal 
constitutional issue.® 

More recently the first amendment has been used as the basis for con- 
stitutional challenges to mandatory student fees.” Although the courts have 





1 Additional limitations on the ability of the school to impose student fees may 
be created by state law. These laws, however, are beyond the scope of this article. 

2 Earlier cases recognized few student rights. See, e.g., Steier v. New York State 
Educ. Comm’r, 271 F.2d 13 (2d Cir. 1959), aff’d., 361 U.S. 966 (1960). 

3 Randall v. Colorado State Bd. of Agriculture, Gov. No. 19032 (Larimer County, 
Colo. Dist. Ct., 1969). See Fishbein, Legal Aspects of Student Activities Fees, 1 J. Cou. 
& U.L. 190 (1974). 

4 Randall, Gov. No. 19032. 

5 Chaney v. Ahigren, 346 F. Supp. 869 (E.D. Tenn. 1972). 

6 Id. at 871-72. 

7 The first amendment to the United States Constitution states that ‘‘Congress shall 
make no law respecting an establishment of religion, or prohibiting the free exercise thereof; 
or abridging the freedom of speech, or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a redress of grievances.”” U.S. Const. 
amend. I. The first amendment was made applicable to the states through the 14th amend- 
ment. Gitlow v. New York, 268 U.S. 652, 666 (1925). Under the state action theory (see 
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generally found the institutions have the right to impose the particular 
student fees at issue, the courts have also reminded the institutions that 
such power was not unlimited. One of the early discussions of these limita- 
tions is found in Veed v. Schwartzkopf.® 

Richard Veed, a student at the University of Nebraska, voiced con- 
cern over the way his mandatory student fee was distributed. Fees were 
distributed by directive of the Board of Regents to various organizations. 
Distributions were made to activities including the support of the student 
newspaper, payments of fees and expenses of speakers appearing at the 
university, and support of activities and operations of the student govern- 
ment body, the Association of Students of the University of Nebraska.® 
This distribution, Veed argued, forced him to become associated with 
religious and political ideas he found repugnant. As a result, Veed alleged 
his first amendment rights had been violated.1° 

The court held for the university, first saying that there was no 
evidence that the university became an advocate of the ideas expressed 
or the philosophies advanced by the writers, speakers, and publications 
thus funded.*: Instead, the court found that offering these programs was 
part of the educational philosophy of the institution, and decided the case 
on the educational institution’s traditional wide latitude of academic 
freedom saying: 


Within wide limitations, a state is free to adopt such educational philosophy 
as it chooses. The Board of Regents of the University of Nebraska obviously 
has embraced an educational philosophy that the education of students 
extends beyond that which takes place in the classroom under the tutelage 
of instructors and professors. The practices of the Board of Regents indicate 
that it considers relevant to the educational process extracurricular oppor- 
tunities for students to be exposed to speakers outside the classroom who 
may express widely divergent opinions on a number of topics. It clearly 
has concluded to adopt as part of the educational process the publication 
and distribution of a student newspaper. Whether such activities in fact are 
educational in nature is for the Board of Regents to determine. . . .12 


The court placed several limitations on the determination made by the 
Board of Regents, stating such determinations must not be arbitrary or 
capricious, and may not have the effect of imposing on the student the 





Foster v. Ripley, 645 F.2d 1142 (D.C. Cir. 1981)), actions by state colleges and univer- 
sities are bound by these constitutional guarantees. 

8 Veed v. Schwartzkopf, 353 F. Supp. 149 (D. Neb.), aff'd, 478 F.2d 1407 (8th 
Cir. 1973), cert. denied, 414 U.S. 1135 (1974). 

9 Id. at 150. 

10 Td. at 152. Particular expenditures of concern to Veed included payment of expenses 
of the 1971 Time-Out Conference on Human Sexuality (consisting in part of speeches 
on homosexuality); purchase of a birth control book; and payment to Jack Anderson for 
a speech concerning the election of Carl T. Curtis for United States Senator. Id. at 151. 

11 Td. at 152. 

12 Td. 
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acceptance or practice of religious, political or personal views repugnant 
to him. Further, these determinations may not have the effect of chil] 1g 
the student’s exercise of a constitutional right.** 

The court then applied these limits to the mandatory fee imposed 
by the University of Nebraska and concluded the limits had not been 
violated.'* The student had at all times been free to associate himself with 
the philosophies he professed, even though opposing philosophies were 
presented on campus. Additionally, the court found no instance in which 
the student was prevented from exercising his constitutional rights, or 
sanctioned because he had done so.'5 The court then relied on Tinker 
v. Des Moines Independent School District** and placed the institution’s 
educational program above the student’s right of free expression, stating 
that the ‘‘First Amendment guarantees that students shall be free to express 
themselves as long as the expression does not interfere with the orderly 
conduct of the process of education.’’*” 

This ranking of the rights of the educational institution above the rights 
of the student has not been accepted by all courts. Instead, a balancing 
test has often been employed to determine which rights are paramount. 
The use of such a balancing test was employed by the Supreme Court 
of Washington in Good v. Associated Students of the University of 
Washington.** 

Plaintiff Bonnie Good and two other students at the University of 
Washington contended the activities paid for by student fees surpassed 
the constitutional limitations because activities and programs presented 
only one point of view. In support of this claim, plaintiffs presented a 
resolution passed by the student government opposing the invasion of 
Laos, an expenditure of $1,527.00 for speakers at a war moratorium 
meeting, and an expenditure of $500.00 to the anti-war offensive, among 
others.1® Because the case was before the court on a motion for summary 
judgment, the court was unable to determine from the facts whether the 
constitutional limitations had, in fact, been violated.?° In remanding the 
case to the lower court,?! the court used the language of a balancing test 
to affirm that the plaintiff’s rights in these instances are not empty ones: 





13 Td. 

14 Td. 

18 Id. 

16 Tinker v. Des Moines Indep. School Dist. 393 U.S. 503 (1969). Although involv- 
ing a junior high school rather than a college or university, Tinker is considered the 
leading case assuring students the free exercise of their first amendment rights. ‘‘It can 
hardly be argued that either students or teachers shed their constitutional rights to freedom 
of speech or expression at the schoolhouse gate.’’ Id. at 506. 

17 Veed, 353 F. Supp. at 152. 

18 Good v. Associated Students of the Univ. of Wash., 86 Wash. 2d 94, 542 P.2d 
762 (1975). 

19 Id. at 96, 542 P.2d 764. 

20 Id. at 107-08, 542 P.2d at 770. The court specifically referred to Veed in delineating 
these limitations, finding that case ‘‘premised on the proposition that there must be in 
fact a spectrum presented, not a single tract philosophy.’’ Id. at 107, 542 P.2d at 769. 
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At this point we must balance the plaintiff’s first amendment rights against 
the traditional need and desirability of the university to provide an 
atmosphere of learning, debate, dissent and controversy. Neither is absolute. 
If we allow mandatory financial support to be unchecked, the plaintiffs’ rights 
may be meaningless. On the other hand if we allow dissenters to withhold 
the minimal financial contributions required we would permit a possible 


minority view to destroy or cripple a valuable learning adjunct of university 
life.22 


Some authors have questioned whether these principles are still valid 
after the United States Supreme Court decision in the labor case of Abood 
v. Detroit Board of Education.?3 In Abood, the court upheld plaintiffs’ 
right to not have union dues spent in support of political, ideological, 
or religious activities unrelated to the purpose of the union and not sup- 
ported by the individual plaintiffs.24 The Court acknowledged the plain- 
tiffs’ rights of freedom of association and held mandatory dues may be 
used to finance the union’s collective bargaining functions from which 
all benefit, but not to support activities unrelated to the union’s role as 
a bargaining agent.25 However, the Supreme Court’s decision in Abood 
was considered in Galda v. Bloustein?* where the Third Circuit stated 
that, insofar as student fees were concerned, the threshhold question would 
be whether the use of the fee was educationally valid: 


To overcome the presumptive validity of the university’s judgment that an 
organization contributes to the university community, and to make out a 
prima facie case that exaction of the fee conflicts with the mandate of the 
first amendment, persons objecting to the fee must establish that the 
challenged group functions essentially as a political action group with only 
an incidental educational component. At that point the burden of produc- 
ing evidence to counter the plaintiffs’ showing or to otherwise demonstrate 
a compelling state interest shifts to the university. We do not rule out the 
possibility that, even in the face of an unrebutted prima facie showing, the 
university might demonstrate a compelling state interest by establishing the 
importance of the challenged group’s contribution to the university forum.?7 


This standard was then applied by the district court on remand in Galda 





21 The case was remanded on the issue of the imposition of the student fee. An 
additional issue, the requirement that students become members of the Associated Students 
of the University of Washington, was resolved by the supreme court as a matter of law. 
Good and her fellow students could not be compelled to become members of the associa- 
tion, but could be required to pay the activity fee. Id. at 106, 542 P.2d at 768. 

22 Id. at 104-05, 542 P.2d at 768. 

23 Abood v. Detroit Bd. of Educ., 431 U.S. 209 (1977). A discussion of the history 
of Abood and its relation to the student fee issue may be found in Note: ‘‘Fee Speech’’: 
First Amendment Litigations on Student Fee Expenditures, 20 CaL. W.L. REv. 279, 286-95 
(1981). 

24 431 U.S. at 235-36. 

25 Id. 

26 Galda v. Bloustein, 686 F.2d 159 (3d Cir. 1982). 

27 Td. at 166-67. 
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v. Rutgers.?® 

This series of litigation involved Joseph Galda, a student at Rutgers 
University; the University itself; the President of the University, Dr. 
Edward J. Bloustein; and the New Jersey Public Interest Group as an 
intervenor. The litigation concerned Rutgers’ practice of using a fee refund 
system in the funding of Public Interest Research Groups (PIRGs).2° These 
fees are different from those imposed for other organizations. PIRGs are 
not student organizations as they are not controlled totally by students 
on one campus.?° Most PIRGs are organized as non-profit, politically 
unaligned corporations, with ties to a larger group.*1 This organization 
typically uses a fee refund system for financing its activities, although 
some schools have implemented other methods of financing.*? The PIRG 
is also an active advocate for political change, and the funds of the 
organization are used for that purpose.** 

The issue in Galda arose from the establishment of a Public Interest 
Research Group on campus. In 1971 a group of students on the Rutgers 
campus investigated the possibility of establishing a PIRG and found that 
the organization was ineligible to receive general student activity fees 
because it would be independent of the university.** The students sug- 
gested that a specialized funding procedure be instituted which would 
be only used by PIRG.*5 The university rejected the students’ proposal 
and adopted a neutral, but stringent, funding policy equally available to 


PIRG and other similarly situated organizations.** The policy required 
university scrutiny of the activity for educational merit. Only after a pro- 
posed activity was found to have educational value by both the university 
president and the university senate (an advisory body of administrators, 





28 Galda v. Rutgers, 589 F. Supp. 479 (D.N.J. 1984). 

29 Id. at 480-81. 

30 589 F. Supp. at 485-86. A large amount of space in the opinion is devoted to 
the PIRG’s governance by a ‘“‘state board’’ unconnected with Rutgers. See ‘‘Findings of 
Fact’’ numbers 21-25, id. 

31 See Fishbein, supra note 3, at 192. 

The typical PIRG is organized as a non-profit, potitically unaligned corporation 

directed by students, employing non-student professionals such as lawyers and 

scientists on a full-time basis, and devoting its efforts to ‘‘constructive social 
change”’ by studying and working for change in such areas as consumer protec- 
tion, environmental protection, occupational health and safety, and housing, to 
name a few. 

Id. 

32 Id. 

33 Rutgers, 589 F. Supp. at 487-88. 

34 Id. at 483. The requirement that a funded program not be independent of the 
university is not a constitutional requirement. The opinion does not indicate whether 
this requirement rose from state regulation or the university’s own rules. 

35 Id. 

36 Id. 
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faculty, and students) could an organization attempt to win student sup- 
port for participation in the special funding program.*” For an organiza- 
tion to receive funds, it would have to win the approval of ‘‘25 percent 
plus one’’ of the eligible voting students. Even if an organization won 
approval and was granted funds, students opposing the organization would 
be eligible to request and receive free refunds if they desired.*° 

Plaintiff Galda joined with several students to challenge the constitu- 
tionality of the funding system, alleging the system forced them to sup- 
port political action with which they disagreed and violated their first 
and fourteenth amendment rights.*° In upholding the university’s right 
to impose the fees in a mandatory fashion, the court stated: 


In any event, the court has concluded that the plaintiffs have not rebutted 
defendants’ presumptively valid judgment that PIRG has substantial educa- 
tional value. This being so, Rutgers could have made the PIRG fee man- 
datory rather than refundable, and could also legitimately pursue and collect 
the PIRG fee from enrolled students who have failed to pay the fee.* 


If the imposed fee meets the statutory authority of the state involved,+? 
does not impermissibly discriminate,*? is not arbitrary or capricious,** and 
survives first amendment challenges, the fee may manditorily be imposed. 
For protection from first amendment challenges, the fee must also be used 
to fund programs over a broad spectrum of viewpoints*® as opposed to 
the advocacy of only one point of view.*® When a particular program 
presents one viewpoint, there must be no official adoption of that point 
of view,*” and students may not be restrained from criticizing it** or be 
sanctioned for such criticism.*® Finally, if the particular program advocates 
a singular viewpoint, it must be more than accidentally educational in 
nature.°° 





37 Id. at 484. 
38 Id. The university considered this to be an extremely stringent requirement. Id. 


40 Id. at 480. 

41 Id. at 496-97 n.12. The court did not reach the issue of the fee refund mechanism 
itself. See, infra, Part III. 

42 See Fishbein, supra note 3 at 190. 

43 Gibbs & Crisp, The Question of First Amendment Rights vs. Mandatory Student 
Activity Fees, 8 J.L. & Epuc. 185, 196 (1979). 

44 Veed, 353 F. Supp. at 152. 

45 Good, 86 Wash. 2d at 106. 

46 Id. 

47 Veed, 353 F. Supp. at 152. 

48 Td. 

49 Td. 

50 Bloustein, 686 F.2d. at 166. 
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Ill. UNtversiry CONTROL OF MANDATORY STUDENT FEES 


Although educational institutions may have wide discretion in 
deciding what shall be funded on campus through mandatory student fees, 
the courts have sharply curtailed the power of an institution to veto the 
use of those funds once programs and procedures for the allocation of 
those funds have been granted. In 1972, the United States Supreme Court 
decided Healy v. James.*: Although Healy did not address mandatory 
direct funding of student organizations, it outlined the responsibilities 
of colleges and universities concerning indirect funding for the use of 
facilities and publications which are at least partially supported by stu- 
dent fees. 

Catherine Healy and several fellow students at Central Connecticut 
State College undertook to organize a local chapter of Students for a 
Democratic Society on the college campus, and filed a petition for official 
recognition of the organization according to the established procedures 
of the college.5? The college’s Student Affairs Committee reviewed the 
application, asked for additional information, and ultimately recommended 
approval of the organization to the college president. By this time, the 
completed application stated unequivocally that the campus chapter would 
remain unaffiliated with the national organization, and the declaration 
satisfied the majority of the committee that the national organization’s 
violent activities would not necessarily be participated in by the campus 
chapter.5? The majority recommendation of the committee included both 
the reasons for approval (‘‘the belief that varying viewpoints should be 
represented on campus, and . . . since the Young Americans for Freedom, 
the Young Democrats, the Young Republicans, and the Liberal Party’’®4 
all were recognized, a group should be available for association by more 
left-wing students*>) and a warning that violent, disruptive activities would 
be cause for suspension from campus.** The president rejected the com- 
mittee’s recommendation, saying that the organization’s philosophy was 
antithetical to the school’s policies,” and that approval should not be 
given to an organization repudiating the basic concept of academic 
freedom.5* Accompanying this denial of recognition was a denial of cam- 
pus perquisites which included the use of campus facilities, the ability 
to provide meeting notices in school publications, the right to post 


materials on campus bulletin boards, and the right to apply for student 
funds.5? 





Healy v. James, 408 U.S. 169 (1972). 
Id. at 172. 

. #& 173. 

. at 174. 
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The Court held that the students’ right of free association, a valuable 
adjunct of the first amendment rights, was impermissibly burdened by 
the college’s denial of recognition.*® Because the college was acting in 
the stead of the state it could not restrict freedom of speech or association 
simply because it found the views expressed particularly repugnant.*! The 
Court quoted Justice Black: 


I do not believe that it can be too often repeated that the freedoms of speech, 
press, petition and assembly guaranteed by the First Amendment must be 
accorded to the ideas we hate or sooner or later they will be denied to the 
ideas we cherish.® 


In deciding in favor of the organization’s right to recognition, the 
Court noted that the tangible aspects of recognition were not 
insubstantial.** The Court found a campus meeting place to be an essen- 
tial element for the exercise of free association,** along with the use of 
school newspapers and bulletin boards for communication with members 
of the administration, faculty, and student body.** Even though the right 
to apply for student funds was not considered by the Court,®* Healy stands 
for the institution’s duty to provide to the controversial organization the 
use of facilities and access to student funds on the same basis they are 
made available to other campus organizations.*” While the institution may 
deny recognition and benefits in some instances,** they may not be denied 
because of a disagreement with the organization’s views. 

In Widmar v. Vincent,*®* the United States Supreme Court reaffirmed 
its decision concerning student organizations’ right of access to campus 
facilities. Cornerstone was a registered religious group on the University 
of Missouri’s Kansas City campus, one of four campuses of the University 
of Missouri.”° From 1973 until 1977 Cornerstone regularly requested and 





60 Td. at 181. The lack of recognition was a burden felt almost immediately after 
the decision was made. The group met in a campus coffee shop, only to be told to dis- 


band because nonrecognized groups were not permitted to use student center facilities. 
Id. at 176 & n.6. 


61 Id. at 187. 

62 Id. at 188 (quoting Communist Party v. Subversive Activities Control Bd., 367 
U.S. 1 (1961) (Black, J., dissenting)). 

63 Td. at 181-82. 

64 Id. at 181. 

65 Td. at 181-82. 

86 The Court did not consider the possibility of direct funding as an associational 
aspect of nonrecognition because the record was unclear on this point. Id. at 182, n.9. 
See also Gay Alliance of Students v. Matthews, 544 F.2d 162 (4th Cir. 1976). 

87 Healy, 408 U.S. at 181. 

88 ‘‘Associational activities need not be tolerated where they infringe reasonable cam- 
pus rules, interrupt classes, or substantially interfere with the opportunity of other students 
to obtain an education.’’ Id. at 189. 

6° Widmar v. Vincent, 454 U.S. 263 (1981). 

70 Id. at 265. 
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received permission to meet in the campus classrooms and student center. 
Permission was granted to Cornerstone in the same manner as it was 
granted to any of the recognized student organizations on campus.”! In 
1977, however, the group was informed that it could no longer meet in 
the campus buildings, as a regulation prohibited the use of university 
buildings or grounds ‘‘for purposes of religious worship or religious 
teaching.’’”2 

The United States Supreme Court affirmed the holding of the Court 
of Appeals for the Eighth Circuit which found content-based discrimina- 
tion against religious speech with no compelling justification.” Because 
the university had a general policy of accommodating student meetings, 
it could not refuse to accommodate the meetings of Cornerstone without 
showing the prohibition of religious groups was a narrowly drawn regula- 
tion necessary to serve a compelling state interest.”7* The Court found no 
compelling state interest in this instance, and rejected the claim that the 
exclusion was mandated by the establishment clause.’”5 Although the Court 
upheld Cornerstone’s right to the use of campus facilities which were 
available to all groups, it carefully noted the opinion was a narrow one: 


Our holding in this case in no way undermines the capacity of the university 
to establish reasonable time, place, and manner regulations. Nor do we ques- 
tion the right of the University to make academic judgments as to how best 


to allocate scarce resources or ‘‘to determine for itself on academic grounds 
who may teach, what may be taught, how it shall be taught, and who may 
be admitted to study.’’”6 


The access cases, culminating in Healy and Widmar, establish that 
an educational institution cannot deny a student organization access to 
the institutional forum in violation of the students’ first amendment rights. 
Similarly, a long line of cases was established that an institution cannot 
withdraw funds from an activity in violation of the students’ right of 





. at 267. 

. at 270. 

. at 273. A full discussion of this issue is beyond the scope of this note. For 
a full discussion see Smart, Widmar v. Vincent and the Purposes of the Establishment 
Clause, 9 J. Cou. & U.L. 469 (1982-83). 

76 Widmar, 454 U.S. at 276. In this concurring opinion, Justice Stevens wrote in 
favor of extending this classic defense of academic freedom to include some degree of 
university control over extracurricular activities. Stevens noted that although the com- 
ment regarding the four freedoms of academia ‘‘were not directed at a public university’s 
concern with extracurricular activities, it is clear that the ‘atmosphere’ of a university 
includes such a critical aspect of campus life.’’ Id. at 279, n.2 (Stevens, J. concurring). 
He went on to comment that he did not ‘‘subscribe to the view that a public university 
has no greater interest in the content of student activities than the police chief has in 
the content of a soapbox oration on Capitol Hill.’’ Id. at 280 (Stevens, J. concurring). 
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freedom of expression without compelling justification. The most recent 
case in this tradition is Swope v. Lubbers.”’ 

Swope v. Lubbers concerned the refusal of Grand Valley State Col- 
lege to use institutional funds for X-rated films.7* In the fall of 1982, the 
Programming Committee of the Grand Valley Student Senate undertook 
a survey to determine what kinds of films students at Grand Valley State 
College most wanted to have brought to campus. Ten categories of films 
were listed, including X-rated. When the results were tabulated, X-rated 
films were ranked third in preference by the student body.”* The student 
senate undertook to reflect the results of that survey in the movies ordered 
for the semester, and ordered one X-rated film.*° The college refused to 
release institutional funds*: for the ordering of the film, based solely on 
its X rating.*®? 

Defendants argued that several legitimate reasons tended to establish 
a rational basis for their decision not to fund the film. First, refusal to 
provide funding for X-rated films would help the institution maintain 
quality on campus (X-rated movies as a whole not meeting the standard 
of quality the institution wished to promote).*? Second, the use of 
restricting funds for X-rated movies saved time over the review of each 
film individually, and was therefore a legitimate means for the administra- 
tion’s interest in saving both time and money.* Finally, the use of the 
X rating as a criterion benefited the students because the funding deci- 
sion was not based on a campus official’s subjective determination.** The 
defendants further argued that because they were not banning the show- 
ing of the film, but simply refusing to grant funds for its showing, only 
a rational basis for the refusal need be proven.** The United States District 
Court for the Western District of Michigan did not find for the institution, 
holding that this was not a case where only funds were at issue, but one 
involving the first amendment rights of the students.*” The court cited 
Joyner v. Whiting®* for the proposition that such a withdrawal of funds 
had the effect of censorship, and therefore was not permitted under the 
first amendment.*® In Joyner, the President of North Carolina Central 





77 Swope v. Lubbers, 560 F. Supp. 1328 (1983). 

78 Id. at 1329. 

79 Id. 

80 Id. 

81 Each semester the students are assessed a $15.00 ‘‘general service fee’’ which 
is then comingled with other college funds. Out of the total, $60,000.00 is allotted for 
extracurricular activities such as films. Id. 

82 Id. at 1330. 

83 Id. at 1331. 


86 Id. at 1330. 
87 Id. at 1331. 
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University had withdrawn all university funding from the student-run 
newspaper when it began to print segregationist views. The Court of 
Appeals for the Fourth Circuit held that if a college had established a stu- 
dent newspaper it could not subsequently withdraw funding because it 
disagreed with the paper’s views. The holding was based on ‘‘a simple 
extension of the precept that freedom of expression may not be infringed 
by denying a privilege.’’*° The Swope court applied this same analysis 
to the situation at Grand Valley State College, and held that the 
withholding of funds for the film was not permitted under the first 
amendment.°* 

Healy, Widmar, Joyner, and Swope all indicate that once a forum for 
student expression is established—be it a policy of permitting student 
meetings, a student publication, or a student-run program of expression 
such as a film or speakers’ series—university discrimination in the pro- 
gram by a denial of funds or access must be capable of passing a ‘‘strict 
scrutiny’’ test to prove the existence of a ‘‘compelling state interest’’ for 
such censorship. 


IV. LEGAL IMPLICATIONS OF STUDENT FEE REFUNDS 


The earlier analysis indicates the courts have given colleges and 
universities broad discretion in collecting and distributing funds to finance 
entry into the forum, but have carefully scrutinized each attempt to 
withdraw or deny funds when such actions preclude student entry into 
the university forum. This is consistent with the courts’ general recogni- 
tion of the college and university campus as a ‘‘marketplace of ideas’’? 
and with the traditional first amendment precept that the proper remedy 
for disliked or controversial speech is more speech. 

It is against this background that the recent interest in the refunding 
of student fees can best be measured. In Stanley v. Magrath,°? the United 
States Court of Appeals for the Eighth Circuit examined the refunding 
method of the Twin Cities campuses of the University of Minnesota. 

The Minnesota Daily is the student newspaper of the Twin Cities cam- 
puses of the University of Minnesota, and receives part of its funding from 
the student-service fee which students are charged as a condition of 
enrollment.* In June 1979 the Minnesota Daily published a ‘‘Finals Week’’ 
“‘Humor Issue’’ loosely styled after ‘‘sensationalist’’ newspapers. This issue 
contained articles, advertisements, and cartoons satirizing a broad range 
of religious, political, and social ideas and trends. Included in this issue 
was ‘‘a blasphemous ‘interview’ with Jesus on the Cross that would offend 





90 Id. at 460. 

91 Swope, 560 F. Supp. at 1335. 

82 Healy, 408 U.S. at 180-81 (citing Keyishan v. Board of Regents, 385 U.S. 589, 
603 (1967)). 
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anyone of good taste, whether with or without religion.’’ The Court noted 
that in the course of its satire the paper frequently ‘‘used scatalogical 
language and explicit and implicit references to sexual acts.’’%5 


The reaction to this issue of the Minnesota Daily was vehement. 
Members of the Board of Regents, the governing body of the university, 
received numerous letters deploring the content of the issue from students, 
interested citizens, and political and religious leaders. On June 8, 1979, 
the Board of Regents passed a resolution stating that they were ‘“‘compelled 
to deplore the content of the June 4-9, 1979 issue of the Minnesota Daily.’’®* 
University President C. Peter Magrath sent a copy of this resolution to 
the acting president of the Board of Student Publications with a note that 
the Board of Regents anticipated that some corrective action would have 
to be taken.°” 

Meetings by various bodies within and without the University met 
for the next year ty discuss the question of whether students should have 
the portion of their student-service fee used to fund the newspaper returned 
to them. On july 13, 1979 the Board of Regents issued a second resolu- 
tion that the issue was offensive, and established an ad hoc committee 
to consider an ‘‘appropriate mechanism for circulation and financial sup- 
port for the Minnesota Daily.’’** A month later the committee reported 
back to the Board of Regents with the recommendation that no action be 
taken to change the funding at that time, but that the question would in- 
stead be left to the normal funding procedure, which permitted both 
students and administration to make recommendations for a Board of 
Regents vote in May of 1980.°* While this was going on, however, both 
houses of the Minnesota Legislature held committee hearings to discuss 
the ‘‘Humor Issue.”’ In December, the chairman of the House Education 
Committee, Higher Education Division, wrote to the chairman of the Board 
of Regents that a vast majority of the Division recommended that a 
mechanism be established to allow students ‘‘to withdraw their individual 
financial support from the Daily.’’1°° 

In March of 1980, the Student Services Fees Committee recommended 
to the Board of Regents that a refund system not be instituted. In April, 
the President of the University recommended to the Board of Regents that 
a refund system should be instituted. The Twin Cities Campus Assembly 
voted 99-7 against the refundable fee system. On May 9, 1980, the Board 
of Regents instituted a refundable fee system for a one-year trial period, 
which was then renewed in May 1981 and May 1982.1° 
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The Minnesota Daily, the Board of Publications, and four former 
editors brought suit against the President of the University ard the Board 
of Regents claiming that their action had adversely affected the publica- 
tion and that the action had been motivated by public complaint over the 
contents of the paper. The district court held the motivation for the 
change in funding was ‘‘to respond to the concerns of those students who 
objected to being coerced into giving financial support to the daily,’’1°% 
and upheld the refunding system. 

The Court of Appeals for the Eighth Circuit, however, found improper 
motive on the part of the Board of Regents, and held, based on substantial 
evidence that the motive was punitive in nature.1°* The court felt that 
President Magrath’s statement to the Board of Regents clearly anticipated 
that the paper would lose some money’ and that the threat of losing 
this money would promote responsible journalism.1°* Additionally, several 
of the regents themselves testified that they voted for the resolution at 
least in part because of their feelings that students should not be forced 
to support a ‘‘sacrilegious and vulgar’’ newspaper.°” The court also con- 
sidered the Board of Regents’ two resolutions deploring the issue of the 
paper as evidence the Board had reacted to the contents. Finally, the court 
noted that if the motive was truly sensitivity to the feeling that students 
should not be forced to support something with which they did not agree, 
then a similar move to a refundable fee system should have been made 
at all campuses. That this system was instituted only at the Twin Cities 
campus was evidence of a punitive motive.1* 

While the Eighth Circuit found a system of refundable fees to be 
unconstitutional in Stanley, the case is as valuable for what it did not 
say as for what it did say. First, it is important to note the district court’s 
decision was reversed on a matter of fact, not of law. The Eighth Circuit 
did not reverse the district court’s statement of the legal principle that 
a student fee refund system properly instituted to respond to students con- 
cerned about being coerced into supporting a paper to which they object 
was constitutionally permitted. The court of appeals merely said that these 
were not the facts in the instant case, and that the Board of Regents’ motives 
were not those found by the district court.1°® In a footnote, the Eighth 
Circuit addressed this limitation on its opinion: 





Id. 

Stanley v. Magrath (D. Minn. 1982), quoted in Stanley, 719 F.2d at 281-82. 

Stanley, 719 F.2d at 283-84. 

President Magrath had sent a statement to the Board of Regents giving his opinion 
that ‘‘[iJn all probability (this is speculative, of course) the proposal will not cripple the 
Daily’s financial base,’’ which the court read as an indication some loss was anticipated. 
Id. at 283, n.4. 
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In fact, students may have a First Amendment right not to be forced to buy 
a newspaper with which they disagree. Certainly a state could not pass a 
law requiring its residents to buy a particular newspaper, or any newspaper 
for that matter. . . .On the other hand, the University may be within its rights 
in treating the Daily as a kind of bulletin board containing notices it wants 
students to see. It cannot make the students read a bulletin board, but can 
buy one with compulsory student fees. We express no view on these ques- 
tions. They are not squarely presented here. Whether, for example, the 
University could choose, or be legally compelled, to abandon compulsory 
funding at all its campuses is not an issue we must decide here. The ques- 
tion before us is narrow: the validity of change in funding at one campus 
designed to retaliate against the exercise of First Amendment rights. Nor 
do we hold that the University must support any publications whatever. 
As far as the First Amendment is concerned, the University could certainly 
choose not to own or support any newspapers, so long as its motivation 
is permissible.11° 


Part of the court’s reasoning in Stanley concerns whether a ‘‘Univer- 
sity could choose . . . to abandon compulsory funding’’ for any reason. 
In reversing the district court, the Eighth Circuit made no attempt to affirm 
or deny the statement that university concern for the rights of opposing 
students not to fund views with which they disagree would be a proper 
motive.111 Instead, the court first reached the issue of improper motive, 
making it unnecessary to reach the larger issue. Similarly, the district court 
in Galda v. Rutgers*1? did not specifically rule on the constitutionality 
of the refund system. In Rutgers, the question arose in the context of 
whether the refund system was sufficient to save the PIRG fee, if the fee 
was otherwise impermissible. The court ended its analysis of the issue 
when it found the fee permissible, without any further analysis of the effect 
of the refund on the fee’s constitutionality.11? While these cases seem to 
imply that as long as a fee may be made refundable (so long as the motiva- 
tion for the refund is proper), it should be noted that only the federal 
district court in Stanley’1* has reached this issue. 


V. ETHICAL CONSIDERATIONS OF STUDENT FEE REFUNDS 


There are three basic reasons why a college or university may wish 
to consider a fee refund system: (1) the hope that the threat of a refund 
will cause the fee recipient to reconsider controversial opinions, (2) the 
belief that the refund mechanism will ‘‘cure’’ a fee policy which would 
otherwise be impermissible, or (3) an ethical belief that students should 
have a means of assuring that they do not support views of which they 
do not approve. 





110 Td. at 283, n.6, (citations omitted). 

111 The court simply stated ‘‘[w]Je assume for present purposes that this is a con- 
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112 Rutgers, 589 F. Supp. 479. 

113 See supra Part I. 

114 Stanley (D. Minn. 1982), rev’d on other grounds, 719 F.2d 279 (8th Cir. 1983). 
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The recent Eighth Circuit decision in Stanley v. Magrath**5 establishes 
that a refund system may not be used as a subterfuge to aid the institution 
in avoiding its constitutional responsibilities. A refund policy established 
for the purpose of ‘‘chilling’’ free expression is an unconstitutional 
infringement of the students’ first amendment rights.**6 

The concept that a fee refund system attached to an otherwise imper- 
missible fee will make it suddenly permissible is, at best, questionable. 
Some analyses*’” have determined that a fee refund system is first a man- 
datory fee with a refurd attached as secondary. Some states have therefore 
ruled that in certain instances even a refundable fee may not be statutor- 
ily levied, although voluntary contributions might be permitted under an 
institution’s enabling legislation.*1* Similarly, the Third Circuit in Galda 
v. Bloustein*1* examined the refund system attached to Rutgers’ PIRG fee 
and determined that the refund system would not adequately keep the 
fee from being considered unconstitutional, and found nothing to justify 
even a temporary extraction of funds from students.12° The court declined 
to go as far as saying a refund could never save a fee system.121 

While the courts have generally established that when the imposed 

fee does not step outside certain constitutional limits, such fees may be 
constitutionally imposed by campuses on their student bodies with no 
duty to a dissenting student to refund such a fee, a very different issue 
is raised in the consideration of whether the institution should refund 
such fees. This is the difference between a legal duty and a moral or ethical 
duty. Simply stated, there are two questions raised: (1) whether there are 
sufficient and weighty reasons concerning students’ rights not to support 
certain speech which may not rise to the level of constitutional issues, 
but which present ethical considerations, and (2) whether there is any 
ethical duty on the part of the educational institution which outweighs 
the students’ rights. 

The underlying ethical position of the students who wish refunds is 
examined in the 1974 case Arrington v. Taylor’?? and referred to in Kania 
v. Fordham’23 which followed in 1983. The cases arise from the same 
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factual situation, the use of mandatory student fees to support the student 
newspaper at the University of North Carolina. Both cases upheld the right 
of the University to impose a mandatory fee on the student body to sup- 
port the newspaper.’2* More critically, the courts in these cases vividly 
described the students’ reasons not to support the newspaper which should 
be given consideration by college and university officials when weighing 
refundable fee questions. 

First, the students may have a concern that their economic capacity 
to support views is diminished by that amount of funds used to support 
an opposing activity. The Arrington court found this incidental and a slight 
infringement, not weighty enough to uphold a first amendment claim. 125 
Second, the students may fear that their money will be used to ‘‘drown 
out’’ their own opposing voices. The Arrington court found that this was 
unlikely because the particular spending involved was for an open forum, 
one which encouraged viewpoints from many sources.12° The Kania court 
decided the same issues in the light of Abood and considered them a 
‘‘minimal and indgect restriction’’ on the students’ rights.127 

While these rights may have been only minimally restricted insofar 
as they do not rise to the level of necessary for a finding that the fees 
imposed are unconstitutional, they may not be considered minimal insofar 
as ethical matters are involved. In Abood v. Detroit Board of Education‘2® 
the United States Supreme Court gave explicit recognition of a citizen’s 


constitutional right to refrain from financially supporting a repugnant 
belief: 


The fact that the appellants are compelled to make, rather than prohibit from 
making, contributions for political purposes works no less an infringement 
of their constitutional rights. For at the heart of the First Amendment is 
the notion than an individual should be free to believe as he will—and that 
in a free society one’s beliefs should be shaped by his mind and his con- 
science rather than coerced by the State.129 


The Court noted that other famous American ethicists evidently felt the 
same way. For example, Thomas Jefferson wrote that ‘‘to compel a man 
to furnish contributions of money for the propagation of opinions which 
he disbelieves, is sinful and tyrannical.’’13° The question, then, is whether 
an educational institutional should compel such contributions. 

To some authors, the answer would seem to be an obvious ‘‘No.’’?31 
This response is based on a perception that a forum with a large number 
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of extracurricular organizations and activities is considered important 
primarily by ‘‘academicians,’’ and important only to the university and 
its administration.1*? This logic fails, however, when it is noted that the 
concept of a broad forum has often been used against the administration 
in cases such as Healy v. James,133 Stanley v. Magrath** and others. It 
is equally true, however, that neither does the student ‘‘stand to 
automatically benefit from a high volume of advocacy on campus.’’!35 As 
noted in one article, many students do not choose to participate in the 
forum, and the benefits to those who do participate are not as concrete 
as those which adhere to their labor-union counterparts, on whose behalf 
Abood was decided.*%* 

The result of this analysis, then, is that neither side truly gains an 
automatic benefit from the enlarged forum supported by mandatory stu- 
dent fees. The obvious result would be that neither the students nor the 
administration would oppose removing all mandatory student fees. The 
fee could be completely abolished, it would seem, and a voluntarily funded 
forum substituted, and neither side would complain. Yet this is not the 
case. 

What would be lost in this change is not truly measured in terms 
of automatic benefit to one adversarial party or the other, but in terms 
of the loss of the academic ideal. The entire range of cases is based on 
the philosophy that the extracurricular arena is part and parcel of the 
educational experience on campus. The marketplace of ideas is more than 
an adjunct to an educational program, it is the foundation upon which 
is built the freedom to think—a freedom which underlies all four of the 
academic freedoms. 

This illustrates the conclusion that a general policy of refunds for 
all programs or activities supported by student fees would not be in the 
best interest of the educational program. This is not to say that a refund 
policy should never be enacted. An institution may feel that a particular 
activity is sufficiently related to the educational process to deserve a voice 
‘in the forum, but that the thrust of the program is such that its activities 
are beyond the scope of the forum, or that its particular voice is heavily 
unbalanced by opposing views. In this instance a content neutral refund 
program may be ethically indicated, even though not legally mandated. 


VI. CONCLUSION 


The decision to enact a refund policy for student fees is one which 
must be carefully considered both in terms of its legality and its ethical 
dimensions. Three things must be carefully analyzed: the nature of the 
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fee, the manner and motivation of the proposed refund, and the long-term 
ethical consequences of the policy instituted. 

First, the nature of the fee must be carefully scrutinized to determine 
if it is within the constitutional limitations applicable to the imposition 
of student fees, and further, if the particular fee is within the institution’s 
grant of authority. If for any reason there is a question about the legality 
of the proposed fee, careful study must be made to ascertain whether the 
refund mechanism will cure the defect. 

Second, the refund mechanism must be carefully scrutinized to deter- 
mine if it is a permissible device. The motivation for its implementation 
must be considered. If only certain programs are affected by the policy, 
care must be taken to show that access is not denied in an unconstitu- 
tional fashion. 

Finally, the long-term effects of the policy, both practical and ethical, 
must be considered. One particularly important question must be asked: 
Will refunding student fees to those who oppose particular activities 
preclude a solution whick would solve the problem with more, rather 
than less, speech? 
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